INCOME TAX REPORTS 

A JOURNAL OF THE LAW OF INCOME TAX 

WITH REPORTS OF 

INDIAN AND SELECT ENGUSH CASES 


EDITED BY 

A. N. AIYAR, B.A., B.L., 

Advocate, High Court of Judicature, Madrae. 


VOLUME IV. 


1936. 


THE COMPANY LAW INSTITUTE OP INDIA, 
THYAGAEAYANAGAE, 

MADEAS, 




CONTENTS 


Index to Notes and Comments ... i — ii 

Table oe Cases Ebpobtbd ... i — iii 

Table of Cases Cited ... iv — ^xiii 

Notes and Comments ... 1 — 70 

Eepoets (of Indian Cases) ... 1 — 441 

„ (of Select English Oases) ... 1 — 43 

Indian Finance Act, 1936 ... 1 — 6 

Geneeal Index ... i — xiv 

Index to sections of the income tax act ... xy — xvi 


Mode of Citation. 

1936 LT.E. 

1936 LT.E. Eng. Cas. 



ji INDKX 10 NOTES AND COMMENTS [1936 

3oTetniQ6ot Securities : Liability of transferee to pay in- 
come-tax on interest ... 63 

High Court : Power to direct Conamissioner to refund tax 

illegally levied ... 61 

Hindu Family : Separation of : Finality of order under 

Section 26-A (1) ... 19 

Illegal practices cannot be presumed ... 23 

Judicial Committee affirm the Hungerford Investment 

Trust Case ... 33 

Jurisdiction of Civil Courts over income-tax authorities ... 47 

Liquor shops, assessment of ... 23 

Mutual Insurance Companies, Assessment of ... 8 

Mylapore Permanent Fund Case commented upon ... 63 

Hon-Besidents ... 49 

Overdrafts on the security of fixed deposits ... 46 

Partners : Allowance of interest paid to partners on capital 

contributed ... 31 

Payments to wife : No presumption that wife is only hus- 
band’s Benamidar ... 24 

Penalty ; Imposition of penalty in best judgment assess- 
ment cases ... 40 

Pension paid outside British India to persons residing in 

India ... 37 

Private enquiries by Income Tax Officers ... 9 

Probate : Cost of obtaining probate ... 54 

Progress of the Law of Income-tax in 1986 ... 1 

Be-assessment : Jurisdiction to initiate proceedings under 

Section 34 of the Income Tax Act ... 12 

„ Scope of Section 34 ... 43 

Befeience : Assessee’s right to get copies of Commissioner’s 

opinion 30 

„ Commissioner stating himself out of Court ... 63 

„ Successful assessee’s right to return of the deposit 

of Bupees one hundred as costs ... 60 

„ from application for refund ... qg 

Sir David Yule’s Case ... 33 42 

Talkies, Assessment of 



Income Tsix Reports^ 1936 

VOL. IV 


TABLE OF CASES REPORTED. 

Adam Haji Dawood and Go. v. Commissioner of Income 

Tax, Surma ... 100 

Amulyadhan Addy and others. In re ... 164 

A.L.A.B. Firm v. The Commissioner of Income Tax, 

Burma ... 97 

Arunachalam Chettiar, Bm. Ar. Ar. Bm. v. Commissioner 

of Income Tax, Madras [P.C.] ... 173 

Aspro Limited v. The Commissioner of Taxes [P.C.] ... 264 

Babulal Baj Garhia, In re ... 148 

Badri Shah Sohan Lai v. Commissioner of Income Tax, 

Punjab and N.W.F.P. ...■ 303 

Badri Shah Sohan Lai v. Commissioner of Income Tax, 

Punjab and N.W.P.P. (No. 2) ... 387 

Banarsi Das v. Commissioner of Income Tax, Lahore ... 142 

Banarsi Das v. Commissioner of Income Tax, Punjab & 

N.W.F.P. ... 217 

Bengal Coal Go. Ltd. v. Janardan Bishore Lai Singh Deo 

... 392 

Bhiwani Sahai Bishambax Dayal v. Commissioner of In- 
come Tax, Punjab ... 222 

Chamber of Commerce, Hapur v. Commissioner of Income 

Tax, United Provinces ... 397 

Chidambaram Chettiar v. Commissioner of Income Tax, 

Madras ... 309 

Commissioner of Income Tax, Bengal v. The Hungerford 

Investment Trust Ltd. [P.C.] ... 270 

Commissioner of Income Tax, Bengal v. Mercantile Bank 

of India and others [P.C.] ... 239 

Commissioner of Income Tax, Bombay v. Abubaker Abdul 

Bahman ... 233 

Commissioner of Income Tax, Bombay v. Bombay Trust 

Corporation Ltd. [P.C.] ... 323 

Commissioner of Income Tax, Bombay v. Gopal Vaijnath 
Manohar (No. 2} 


417 



11 


XABLS OF OASES BSPOBXEP 


11936 


Gommissioner of Income Tas, Bombay- v. Tejbhandss 
Motnmal 

Commissioner of Income Tax, Burma v. Dey Brothers ... 

Gommissioner of Income Tax, Lahore v, Hukamchand 
JagadarMa] 

Gommissioner of Income Tax, Punjab v. Hukamchand 
Jagadar Mai (No. 2) 

Gonville, E. v. Gommissioner of Income Tax, Punjab ... 

Dhakeshwat Prasad Narain Singh v. Commissioner of 
Income Tax, Bihar & Orissa 

Dhaniram Dharam Pal v. Gommissioner of Income Tax, 
Punjab & N.W.P.P. 

Dhaniram Bam Oopal v. Gommissioner of Income Tax, 
Punjab 

Finance Act, In fs [P.G.] 

Gopinath Naik v, Gommissioner of Income Tax, United 
Provinces ... 

Gopiram Gobindram, In re 

Hakim Bam Prasad, In re 

Harnand Bai Harbhagat Bai v. Commissioner of Income 
Tax, Punjab and N.W.F.P. 

Haveli Shah Sardari Lai v. Commissioner of Income Tax, 
Punjab 

Hiarbai D. Deasi & Sons v. Gommissioner of Income Tax, 
Bombay 

Hitkari Brothers v. Gommissioner of Income Tax, 
Lahore 

Indian Badio and Gable Communications Ltd. v. Gommis* 
sioner of Income Tax, Bombay 

Jamshed Sohrab Eatrak «. Secretary of State for India ... 

Lachiram Baldeodas «. Commissioner of Income Tax, 
Bihar and Orissa 

Lakshmi Narayan Sen and Sons Ltd., In re 

Lalla Mai Samgham Lai v. Gommissioner of Income Tax, 
Punjab 

Melamal Sbib Dayal v. Gommissioner of Income Tax, 
Punjab 

P.G. Mallick and D.G. Aich, In re 

Macnabb v. Commissioner of Income Tax, Punjab 


227 

209 

140 

380 

137 

71 

113 

384 

18S 

1 

167 

104 

366 

297 

96 

136 

90 

423 

279 

256 

250 

206 

369 

306 



XABLB OF CAijES BEFOBlBt) 


1936] 


iii 


Mian Ghanna Factoiies Union v, CoinmisBioner of Income 
Tax, Punjab 

Muhammad Aslam v. Oommissioner of Income Tax, United 
Provinces 

National Mutual Life Association of Australasia Ltd. v. 
Commissioner of Income Tax, Bombay [P.O.] 

Nawal £iBhore Kharaiti Lai v. Commissioner of Income 
Tax, Punjab and N.W.F.P. 

Nrisingha Chandra Nandy, In re 

Probynabad Stud Farm, In re 

Bamjidas Mahaliram, In re 

Bamkinkai Saner ji v. Commissioner of Income Tax, Bihar 
and Orissa 

Batanchand Lallumal, In re 

Sarupchand v. Commissioner of Income Tax, Bombay ... 

Secretary of State for India v. Y.M. Meyyappa Chettiar ... 

Sir Bisesardas Daga and others, In re 

Som Chand Maluk Ghand v. Commissioner of Income Tax, 
Punjab and N.W.F.P. 

Tata Hydro Electric Agencies Ltd. v. Commissioner of In- 
come Tax, Bombay 

Thyagaraja Chettiar, E.B.M.T.T. v. The Collector of 
Madura 

Sir T. Yijayaraghavacharya v. Commissioner of Income 
Tax, Punjab 

Vir Bhan, Bansi Lai v. Commissioner of Income Tax 
Punjab 

Eenab Kaderbhoy v. Secretary of State > ... 


203 

412 

44 

287 

428 

114 

26 

108 

189 

420 

341 

66 

382 

92 

56 

317 

111 

389 


: SELECT ENGLISH CASES. 

John Emery & Sons v. Lord Advocate [H.L.] ... £ 

McEeaua (luspectoi* of Taxes) v, Eaton-Turner ... 24 

Montague Burton, Ltd. {In liquidation) v. Inland Bevenue 

Commissioners [H.L] t., li 

Peterborough Boyal Foxhound Show Society v. Inland Be- 

venue Commissioners ... If 

Williamson V. Ongh (Inspector of Taxes) [H.L.] 



Income Tax Reports, 1936 


TABLE OF CASES CITED 
A 

Alcock Ashdown & Co. v. The Chief Bevenne Authority, 
Bombay (1928) (I.L.E. 47 Bom. 742) 26, 67, 3S 

Allen ®. Sharp (1848, 2 Ex. 352) 349. 3f 

Alt V, Strathden and Lord Campbell ; Be Strathden and 

Campbell (1894) (8 Ch. D. 266) ... 1] 

Anglo Persian Oil Co. v. Commissioner of Income tax, 
Bengal (1933) (I.L.B. 60 Cal. 843 ; 1 1.T.B. 129) 66, 2( 

B 

Balakrishnan Das v. Simpson (I.L.B. 26 Cal. 833) ... 31 

Baron De Bode’s Case (1838) (6 Dowl 776) ... 3t 

Behari Lai Mnllick, Jn re (1927) (I.L.B. 64 Cal. 620) ... 21 

Bejoy Singh Dndhuria v. Commissioner of Income tax, 
Bengal (1932) (I.L.B. 60 Cal. 1029 ; 1 1.T.B. 136) ... 3^ 

Bejoy Singh Dndhuria v. Commissioner of Income Tax, 
dM 1933 LT.B. 136 ; 60 LA. 196 ; 60 C. 1029) ... 45 

Best & Co V. Collector of Madras (1918) (36 M.L.J. 23) ... { 

Biradhmal Lodha v. Commissioner of Income tax (1934) 

(2I.T.E. 164) ... ( 

Bisseswarlal v. Commissioner of Income Tax, Bengal 
(1930) (I.L.E. 67 Cal. 1933) ... 2'i 

Board of Bevenne, Madras®. Arunachalam Chettiar, (1921) 
(I.L.E. 44 Mad. 66) ... 3! 

Board of Bevenne ®. Mylapore Hindu Permanent Fund 
(1923) (I.L.B. 47 Mad. 1) commented upon ... 35 

Board of Bevenne ». Pydah Venkatachalapathy Garn (1922) 

(1 1.T.C. 186) 

Bolashah c. Commissioner of Income tax (1930) A.I.B. 

1930 Lab. 738 ... 2< 

Burn and Co., In re (1934) (61 Cal. 132; 1934 I.T.E. 30) 26, 2( 



1936J 


XABLB OF CASES OtIBB 


c 


OaWer ®. Halket (2 M.LA 203) 66, 346 

Chairman, Girdhi Municipality ». Sirish Chunder Mozum- 

dar (I.L.E. 36 Gal. 869) 334, 345, 354, 357 

Ohettiar Firm, V.E.A. «. Commissioner of Income-tax, 

Burma (1929) (7 Bang. 581) 25, 100 

Ghnnnamal Saligram v. Commissioner of Income-tax, 

Punjab (1931) (131 1.C. 193) overruled ... 250 

Clark V. Brajendra Kishore (1902) (13 C.W.N. 1127) ... 227 

Colonial Bank of Australia «. Willan (L.B. 5 P.C. 417) 362, 348 
Colquhonn v. Brooks (1889) (59 L J.Q.B. 53 ; 14 App. 

Gas. 493 ; 2 Tax Gas. 490) ... 25 

Commissioner for Special Purposes of Income-tax v. 

Pemsel (1891) (1891 A.C. 631) 328, E.O. 19 

Commissioner of Income-tax u.Bnlchand Eeshavdas (1933) 

(1934 1.T.R. 197) ... 227 

Commissioner of Income-tax v. Sir Kameshwar Singh 

(1933) (1933 I.T.R. 94) ... 189 

Commissioner of Income-tax v. Subramanian Ghettiyar 
• (1928) (51 Mad. 787) ... 227 

Commissioner of Income-tax, Bengal v. Shaw Wallace & 

Co. (1932) (59 Cal. 1343) 66, 239, 397 

Commissioner of Income-tax, Bengal v. Sir Eameswar 
Singh (1933) (I.L.E. 12 Pat. 318; 1983 I.T.E. 94) 
applied 

Commissioner of Income-tax, Bihar and Orissa ®. Eames- 
war Singh of Dharbanga (1933) (I.T.E. 94) 

Commissioner of Income-tax, Bihar & Orissa v. Maharaja 
of Dharbanga (1934) (12 Pat. 318 ; 1 I.T.E. 94) 
Commissioner of Income-tax, Bombay v. Bansilal Motilal 
(1980) (I.L.R. 54 Bom. 460) 

Commissioner of Income-tax, Bombay ®. Bombay Trust 
Corporation Ltd. (1930) (I.L.E. 54 Bom. 216) 

Commissioner of Income-tax, Bombay v. G.V. Manohar 
(1936) I.L.E. 69 Bom. 656; 1936 I.T.R. 812) dissent- 
ed from 

Commissioner of Income-tax, Bombay o. Millowner’s 
Mutual Insurance Association, Ltd., (1932) (I.L.E. 56 
Bom. 119) 


167 

1 

71 

317 

328 

209 


897 



VI 


XAlSIiB OB OASBS OITBJO 


1193( 


Commissioner of Income-tax, Bombay v. National Mutual 
Life Association of Australasia, Ltd, (1933 I,L>B, 55 
Bom. 637) reversed ... 4- 

Commissioner of Income-tax, Bombay v. Trustees of Cur- 
rimbhoy Ebrahim Baronetcy (1934) (2I.T.E. 148; 

68 Bom. 317) 370, 37 

Commissioner of Income-tax, Bombay v. Western India 
Turf Club Ltd. (1928) (LL.E. 62 Bom. 123 )/o1Zom- 
ed ... 13 

Commissioner of Income-tax, Burma v. N. N. Burjorjee 

(1931) (9 Eang. 161) ... 2C 

Commissioner of Income-tax, Burma v. C.P.L.E. Chettiyar 

Eirm (1934) (2 I.T.E. 201 ; 12 Ean. 322) 26, 1C 

Commissioner of Income-tax, Burma v. V.T.S.T.S. Ohet- 

tiyar Eirm (1931) (9 Eang. 29) ... 2C 

Commissioner of Income-tax, Burma v. J.I. Milne (1934) 

(1934 I.T.E. 25 ; 11 Eang. 464) followed ... ' 41 

Commissioner of Income-tax, Burma v. Pbra Phraison 

Salarak (1929) (I.L.E. 6 Eang. 598) ... 3^ 

Commissioner of Income-tax, Burma v. U. Lu Nyo (12 

Eang. 118; 1933 I.T.E. 31B) followed ... 2( 

Commissioner of Income-tax, Burma v. U Lu Nyo (1933) 

(1 1.T.E. 373 ; 12 Eang. 118) ... i 

Commissioner of Income-tax, Madras v. Arnnachalam 

Chettiar (1924) (I.L.E. 47 Mad. 600) ... 1 

Commissioner of Income-tax, Madras v. Em. Ar. Ar. Em. 

Arnnachalam Chettiar (1983 I.T.E. 401) affirmed ... 1 

Commissioner of Income-tax, Madras v. Mobideen Sahib of 
Beilary (1927) (2 I.T.C. 472) ... 4 

Commissioner of Income-tax, Madras v. Mrs. J.Y. Saldhana 
(1932) (I.L.E. 66 Mad. 891) ... 4 

Commissioner of Income-tax, Madras v. Somasundaram 
Chettiar (1928) (109 I.O. 369) ... 3 

Commissioner of Income tax, Madras v, E. Sundaresa Ay- 
yar (1926) (2 I.T.C. 173) ... 2 

Commissioners of Inland Eevenue v. Oakely (1925) (9 
Tax Cas. 682) ... g 

Commissioners of Inland Eevenue v. Lysaght (1928 A. C. 

284) ... £ 



1936] 


lABliE 07 OASES OXXBD 


vii 


Commissioners of Inland Bevenne v. Fisher’s Eseontors 

(1926) (A.G. 396) followed ... 239 

Onrrimbhoy Ebi-ahim Baronetcy Trust Commissioner of 

Income Tax, Bom. (61 B. 317) applied ... 370 

D 

Dayaram Bamdas v. Secretary of State for India (78 I.C. 

940) ... 364 

Death, Ex parte. (1862) (18 Q.B.D. 647) ... 26 

Delhi Cloth & G-eneral Mills Co. v. Income tax Commission* 

er (1927) (64 I. A. 421) ... 227 


E 

Electric and Dental Stores v. Commissioner of Income tax 

Dpujab (1931) (I.L.E. 12 Lah. 663) ... 266 

Bligntjw re (1936) (1935 I.T.R. 408) ... 412 

Emery v. Inland Bevenne Commissioners (1936) S.C. 802 

affirmed E.C.... 8 

F 

Fisher v. Twigg (I.L.B. 21 Mad. at p. 368) ... 362 

Forbes v. Secretary of State for India (I.L.B. 41 Gal. 161) 

354, 366, 370, 376 

Foster v. Commissioner of Income Tax, Bnrma (1929) (8 

I.T.C. 436) ... 71 

Fonlsham v. Pickles (1925) (94 L.J.E.B. 418 ; (1925) A.G. 

468 ; 9 Tax Gas. 261) E.O. ... 26 


G 

General Medical Gonncil v. Inland Bevenne Commissioners 

(1928) (97 L.J.Q.B. 678 ; 18 Tax Oas. 819) B.C. ... 19 

Good In re ; Harrington o. Watts (1906) (2 Ch. D. 60) refer- 
red to ... 114 

Govindarajnln Naidn v. Secretary of State (I.L.B. 60 Mad. 

449). 66, 346 


1—2 



lABLB 07 OASBS OITBO 


[1986 


viii 


H 

Haji Rahamtullah Haji Pir Mahomed ®. The Sewetary of 

State for India (92 1.O. 361) ... 362 

Hotz Trust, In re (1930) (LL-K. 11 Lah. 724) 114, 412 

Income Tax Commissioner ®. Shaw Wallace & Co. 

(186 1.0.742) ... 239 

I 

Indian Irrigation Trust Board of Natal v. Govindaswami 

(1921) (1 A.O. 433) ... 227 

Inland Bevenue Commissioners v. Blott (1921 A.C. 171) ... 239 

Inland Bevenue Commissioners ®. Yorkshire Agricultural 
Society (1927) (97 L.J.K.B. 100; (1928) 1 K. B. 611 ; 

13 Tax Cas. 68) E.C. ... 19 

J 

Jesa Bam v. Commissioner of Income Tax, Punjab (1921) 

(I.L.E. 8 Lah. 347) ... 287 

Johnson Brothers & Co. v. Inland Bevenue Commissioners 

(1919) (2 K.B. 717) distinguished ... 264 

K 

Kameswar Ghand ®. Chairman of Bhabua Municipality 

(I.L.B. 27 Cal. 649) ... 866 

Kensington Income Tax, Commissioner ®. Aramayo (1916) 

(A.0.216) ... 348 

Eeshardeo Chamria In re (1936) (3 I.T.B. 418) ... 266 

King V. Bloomsbury Income Tax Commissioners (1916) 

(3 K.B. 768) ... 348 

King ». Bradford (1908) (1 K.B. 36) ... 26 

King ». Commissioners for Kensington (1913) (3 K.B. 870) 25 

King V. General Commissioners of Taxes for Glerkenwell 

(1901) (2 K.B. 897) 26, 363 

King o. North, Ex parte Oakley (1927) (1 K.B. 491) ... 26 

Krishna Lai Seal, In re (1932) (I.L.B. 60 Cal. 367) 

followed ... 260 



TAVLli OF OASES OIIEE 


IX 


I936j 


L 

Lacbiram Basantlal In re (1931) (68 Gal. 909) 25, 209 

Levene v. Commissioners of Inland Eevenne (1928 A. G. 

217) ... 361 

Liverpool Corn Trade Association ®. Monks (1926) (2K.B. 

110) distinguished ... 397 

London Bank of Mexico and South America ®. Apthorpe 
(1891) (60 L.J.Q.B. 623; (1891) 2 Q.B. 378; 3 Tax 
Gas. 143) B. C. ... 26 

London County Council v. Attorney General (1901) (A.C. 

26) 239, 393 

M 

Macdonald and Co. ®. Commissioner of Income Tax, Bom- 
bay (1936) (3 I.T.E. ^69) followed ... 92 

Macduff, In re ; Macduff v. Macduff (1896) (66 L.J. Ch. 

700; (1896) 2 Ch. 461) E. C. ... 19 

Madan Mohan Lai v. Commissioner of Income Tax, Pun- 
jab (1936) (16 Lah. 937) 111, 209, 287 

Maharaja of Dharbanga’s Case (1933 I.T.E 94 at p. 103) ... 167 

Marakkolundayammal v. Secretary of State for India in 

Council (I.L.E. 66 Mad. 876) ... 362 

Mathradas ®. Commissioner of Income Tax, Punjab (1933) 

(1 I.T.E. 212) ... 66 

Mellody In re (1918) (1 Ch. 228) ... 397 

Mian Ghannn Pactories Union v. Commissioner of Income 

tax (1936) (1986 I.T.E. 203) ... 412 

Mitchell «. McNeill & Co. (1927) (103 I.C. 120) ... 390 

Moore ®. Somerset, Donald In re (1909) (2 Ch. D. 410) ... 114 

Morice v. Durham (1806) (32 E.E. 947) ... 114 

Muhammad Ibrahim Eaza Malak ®. Commissioner of In- 
come-tax, Nagpur (1980) (26 N.L.E. 266) ... 114 

Mullick V. Mullick (1 Knapp. 246) ... 378 

Murugappa Ghettiar In re (1926) (I.L.E. 49 M. 466) ... 312 

N 

Narain Das Bhagwan Das v. Commissioner of Income tax, 

Punjab (1983) (7 I.T.C. 186) ... 71 

In re Nataraja Ayyar (I.L.E. 86 Mad. 72) ... 346 

National Carbon Co. In re (1934) (61 Cal. 460) ... 27 



TAXJLE OF CASES CITED 


11936 


Navadip Chandra Pal v. Pnrnananda Saha (3 O.W.N. 73) ... 346 

Neemohand Daga, In re (1931) (I,L.B, 68 C. 1204) ... 173 

New York Life Insurance Company ®. Styles (1889) (14 

A.C. 381) 44, 397 

P 

Pannaji Devichand v. Kapnrchand (1927) (60 M. 175 affirm- 
ed by the P.C. in 59M.L.J. 435) ... 203 

Partington Attorney General (1869) (L.li. 4H.L. 100) ... 26 

Paul & Go. V. Commissioner of Income tax, Bengal (1933) 

(7I.T.C. 20) ... 266 

Pemsel v. Special Commissioners of Income tax (1891) 

(1891 A.O. 581) ... 114 

Penugondo Venkataratnam v. Secretary of State (1930) 

(I.L.B. 63 Mad. 975) ... 66 

Pondicherry Eailway Co., Ltd. ®. Commissioner of In- 
come tax, Madras (1931) (I.L.B. 54 Mad. 691) applied. 

90, 429 

Provident Investment Co., In re (1932) (6 I.T.C. 21) ... 306 

Puran Mai ®. Commissioner of Income tax, Punjab (1926) 

(2I.T.C. 236) ... 72 

Pyare Lai and Others o. Commissioner of Income tax, Pun- 
jab (1933) (1 LT.B. 216) ... 312 

Q 

The Queen e. Bolton (1841) (1 Q.B. 66) 

The Queen ®. Commissioners for the Special Purposes of 
Income tax (1888) (21 Q.B.D. 313) 

The Queen ®. Commissioners for Special Purposes of the 
Income tax (21 Q.B.D. 319) 

The Queen v. Nnnnely (1868) (120 E.B. 728) 

R 

B. ®. Special Commissioners of Income tax. Ex parte 

Bank’s Trustees (1922) (8 Tax Cas. 286) ... 114 

Eaghunandan Prasad Singh ®. Commissioner of Income 

tax, Bihar and Orissa (1933 1.T.E. 113) , ... 189 

Eaghunandan Prasad Singh ». Commissioner of Income 

tax, Bihar and Orissa (I.L.E. 9 Pat. 48) ... 189 

Baja Bejoy Singh Dudhuria «. Commissioner of Income 

tax, Calcutta 873, 376 


26 

26 

348 

26 



1936] 


TABLE OF OASEE OlIBD 


XI 


Raja of Eamnad v. Seorefcai'y of Stale for India (I.L.E. 62 

Mad. at pp. 17 and 18) 354, 366 

Raja of Dumraon v. Commissioner of Income Tax, Bihar 

and Orissa (7 I.T.O. 483) ... 148 

Raja Rajeswara Sethnpathi v, Tbirnneelakantam Servai 

(1923) (44 M.L.J. 217) ... 227 

Rajendranath Mnkerji v. Commissioner of Income Tax, 

Bengal (1934) (I.L.R. 61 Cal. 285 ; 1934 I.T.R. 71)) 26. 

209, 287 

Ramakrishna Ramnath v. Commissioner of Income Tax, C.P. 

and Berar (1929 (4 I.T.C. 171) ... 256 

Ramjidas Mahaliram In re (I.L.R. 62 Cal. 1011) 209, 353 

Ramlal Mnrlidhar Iw re (1931) (68 0. 1006) ... 312 

Ranjit Prasad Singh v. Commissioner of Income Tax, Bihar 

and Orissa (1930) (9 Pat. 194) ... 297 

Reg. t). Bolton (1 Q.B. 66) ... 344 

Reg V. Commissioners for Special Purposes of the Income 

Tax (21 Q.B.D. 313) ... 360 

Regina v. Lords Commissioners of the Treasury (1872) 

(7 Q.B. 387) ... 323 

Rex V. Bloomsbury Income Tax Commissioners (1915) 

(3K.B. p.768) ... 361 

Rex. V. Electricity Commissioners (1924) (1 K.B. 171) ... 367 

Rex. V. G-eneral Commissioners of Income Tax for Clerken- 

well (1901) (2 K.B. 879) ... 361 

Rex. V. Kensington Income Tax Commissioners (1914) (3 K.B. 

429 at 447) ... 348 

Rex. V. Marylebone Income Tax Commissioners (18 Tax 

Cases 740) ... 361 

Rex. V, Swansea Income Tax Commissioners (1926, 2 K.B. 

at p. 260) ... 349 

Richardson v. Bank of England (1838) (48 R.R. 49) ... 173 

Rogers v. Inland Revenue (1 Tax Cases 226) ... 860 

Rogers Pratt Shellac & Co. v. Secretary of State (1925) 

(I.L.E. 62 Cal. 1) ... 817 



I’ABliB OF OASES OITBD 


[ 193(5 


St. Lucia Usines and Estates Oo. v. Colonial Treasurer of 

St. Lucia (1924) (A.O. 608) ... 72 

Satyendra Mohan Ohowdhury In re (1930) (LL.B. 68 Oal. 

326) ... 26 

Saunders In re 1931 (I.L.B. 64 All. 223) ... 317 

Secretary of State for India in Council v. Fahamidunnissa 

Begum (I.L.B. 17 Cal. 690) ... 347 

Secretary of State for India in Council v. A.H. Forbes 

(A.I.E. 1922 Pat. 361) ... 364 

Secretary to the Board of Eevenne, Madras n. Ar. Ar. Bm. 

Arunachalam Chettiar (1922) (1. T.C. 76) ... 72 

Sher Singh v. Commissioner of Income Tax, Punjab (1934) 

(2 1.T.E. 479) ... 66 

Shiva Prasad Glupta ». Commissioner of Income Tax, C. P. 

and U.P. (1929) (3 I.T.C. 406) ... 72 

Sibnarain Q-hose, re (1851.64) (5 M.I.A. 322) ... 227 

Dr. E. N. Singha ®. Secretary of State for India in Council 

(I.L.B 6. Bang. 826) ... 364 

Sir Currimbhoy Ebrahim Baronetcy Trust, Trustees of ®. 

Commissioner of Income Tax, JBombay ... 372 

Sir Hari Singh Gour v. Commissioner of Income Tax, Cen- 
tral Provinces (3 I.T.C. 333) ... 148 

Soratee Bara Bazar Company Limited ®. Commissioner of 

Income Tax, Burma (6 I.T.C. 21) ... 148 

Spanish Prospecting Co. In re (1 Ch. 92) ... 72 

Spooner ®. Juddow (1850) (M.I.A.363) 25, 56, 227, 346, 363 
Sri Thakurji Maharaj ®. Sukhdeo Singh (1920) I.L.B. 42 

All. 895) ... 114 

Standard Life Assurance Company ®. Municipal Council, 

Cocanada ... 364 

Stocks «. Sully (4 T.C. 98) ... 148 

S. A. Subbiah Iyer o. Commissioner of Income Tax, Madras 

(1930) (I.L.B. 53 Mad. 510) ... 812 

Susanna Barker, In re : Sherrington ®. Dean of St. Paul’s 

Cathedral (1909) 29 T.L.E. 753) ... 114 

Swan Brewery Oo. ®. Bex (1914 A.0. 281) distinguished ... 239 



1936 ] 


table OE oases OITEB 


H. E. H. Tarmahomed v. Secretary of State (92 1.O. 361) 

... 364 

Tata Hydro Electric Company v. Commissioner of Income 
tax, Bombay (1924) (2 I.T.E. 103 ; 68 Bom. 361) 26, 100 

Tata Iron & Steel Co. v. Chief Eevenne Authority (1923) 

(47 Bom. 724) ... 323 

The Tribune, In re (1935) (1936 I.T.E. 246 ; 8 I.T.C. 363) 

114, 412 

U 

United Service Club, Simla ». Crown (1921) (2 Lah. 109) 

... 397 

V 

Venkata v. Chengadu (I.L.E. 12 Mad. 176) ... 361 

N. A. S. Venkatachalam Chettiar v. Commissioner of In- 
come Tax, Madras (1936) (3 I.T.E. 66) ... 100 

Yenkataratnam t;. Secretary of State for India (I.L.E. 63 
Mad. 979) ... 346 

W 

White n. Steele (1862) (12 C.B.N.S. 383) ... 26 

Wigmore v, Thomas Summerson and Sons Ltd. (1926) 

(9 Tax Cas. 877) ... 297 

Z 

Zenab Bai v. Secretary of State for India (1931) (22 B.L.E. 

426) affirmed ... 390 




THE 


INCOME TAX REPORTS 

1936 
Vol. IV. 


PROGRESS OF iHE LAW OF INCOME TAX IN 1935. 

To begin with Agbioulxukaii Income, there have been some 
doubts as to whether, when a money-lender in the course of his 
business advances money on mortgage and appropriates the income 
of the mortgaged property in lieu of mierest such income is exempt 
as agricultural income. A Special Bench of the Madras High 
Court held in Oomtnissioner oj Income Tax, Madras v. Janab Haji 
Muhammad Sadah Koyee Sahib (1935 LT.B. 4) that such income 
is agricultural income even though it is credited towards interest. 
This question has now been settled beyond all doubt by the Privy 
Council in the iccent case of Commissioner of Income Tax, 
Bihar and Orissa v. Sir EamesJmar Singh [1935 1. T. B. 305] 
in which their Lordships have laid down in clear terms that 
the scheme of the Indian Income Tax Act is to exclude agricuU 
tural income from the scope of the Act ‘however or by whomsoever 
received, and that, if in the course of a money-lending business a 
loan is advanced on mortgage of immovable property and the 
money lender pays himself the principal and interest of the loan 
by appropriating the income of the mortgaged properties, such 
income is agricultural income and cannot be assessed to income 
tax as interest received in the course of a money-lending busmess. 
Agricultural income, their Lordships have observed, does not lose 
the benefit of the statutory exemption of agricultural income and 
become assessable as business profits merely because it was re- 
ceived by the assessee not as an ordinary proprietor or landlord 
but as part of the income, profits and gains of a money-lending 
business, 

The question whether excess income received by a managing 
co-owner in consideration of his services as manager over and 
above his share as a co-owner is assessable as salary or exempt as 
agricultural income was considered by the Lahore High Court in 
Major Conville v. Commissioner of Income Tax, Punjab (1936 
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I.T.B. 404). In the opinion of the Lahore High Court such excess 
income is assessable as salary. The distinction between agricul- 
tural income and annuities received as consideration for sale of 
immovable property is pointed out by the Privy Council in 
Maharaj Kumar Gopal Saran Narain Singhh Case (1936 I. T. E. 
237). In this case a person sold his property stipulating in return 
for certain annual payments for a number of years and the Privy 
Council held that the annual payments received by the vendor 
cannot be treated as agricultural income as it was not rent or 
revenue derived from land but money payable under a contract 
imposing a personal liability on the purchaser. 

As to Annuities, in Oopal Saran Narain Singh v. Commis- 
sioner of Income Tax, Bihar and Orissa (cited above), the Privy 
Council has held that when the owner of an estate sells the estate 
in consideration of receiving an annuity for his life, the annual 
payments received by him are 'income* in his hands and not 
receipt of capital in instalments. This decision further establishes 
that for income to be taxable it need not necessarily be a profit or 
gain to the assessee. Anything which can properly be regarded as 
•income* is taxable even though it is not a gain or profit to the 
assessee. 

Eegarding Appeals to Pbivt Council, in the case of 
Maliarajkumar of Vixianagaram (1936 I. T. B. 156) the Allaha- 
bad High Court has re-iterated the view that no appeal lies to the 
Privy Council from a judgment delivered on a reference under 
Section 66 unless the case is certified by the High Court as a fit 
one for appeal ; and the Calcutta High Court has held in The 
Eungerford Investment Trust case (1936 I. T. E. 188) that the 
jurisdiction conferred on the High Courts by Section 66 is neither 
original nor appellate jurisdiction but a special jurisdiction and that 
the procedure to be followed in the matter of appeals to the Privy 
Council is therefore governed by the provisions of the Civil Proce- 
dure Code and not by the Enles contained in Chapter XXXIII of 
the Calcutta High Court Eules relating to Original Bide matters. 

The expression “ Association of Individuals ** in Section 3 
of the Act has been held in In re Elias and others (1936 I. T. E. 
408) to include co-owners who purchase and enjoy property 
jointly, even though they hold definite shares in it. The case, 
as we have stated, is of doubtful authority. 

Coming to Bad Debts, the Lahore High Court has held in 
Eukum Chand Jagadharmai v. Commissiomsr of Income Tax, 
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Punjab (1935 I.T.R, 211) that though whether a debt is bad and 
when it became bad are questions of fact to be decided by income 
tax authorities, yet their conclusions must be based on relevant 
and admissible evidence and the question whether there is such 
evidence to support the conclusions arrived at by the income-tax 
authorities is a question of law open to consideration by the High 
Court- 

On Best Judgment Assessment there have not been many 
rulings but the decision of the Calcutta High Court in Reshardeo 
Ghamria^ In re (1935 l.T.B. 418) has to be noted. The Calcutta 
High Court has held in this case that the only questions that can 
be raised in^an appeal against an order under Section 27 and in the 
case of an assessment under Section 23 (4) of the Indian Income 
Tax Act are (1) whether the assessee was prevented by sulOficient 
cause from making the return required by Section 22 ; or (2) 
whether he received a notice issued under Section 22 (4) or Sec- 
tion 23 (2) ; or (3) whether he had a reasonable opportunity to 
comply with the terms of the notices ; or (4) whether he was pre- 
vented by sufficient cause from coniplying with the terms of the 
HLotices, and that, all these being questions of fact, there can be no 
reference under Section 6G (2) or (3) of the Income Tax Act from 
an order under Section 23 (4) or an appellate order under 
Section 27. 

There are some important cases on Business Bxpenditubb. In 
the Imperial Chemical Industries {India) Ltd,, Lb re (1935 l.T.B. 
21) it was held that moneys paid to an agent on termination of his 
agency as compensation for loss of the agency, and in consideration 
of the agent agreeing to assist the assessee’s employees in getting 
an insight into the working of the business and for not entering 
into competition with the assessee for some years was business 
expenditure. The expenditure was not of a capital nature but an 
expenditure falling within Bection 10 (2) (ix) inasmuch as the 
assessees were not nurturing or protecting a new business or pur- 
chasing anything in the nature of goodwill but only securing ad- 
vantages for their undertaking and facilities for future operations 
and inasmuch as the payment was made out of the circulating 
capital and did not result in any new asset or addition to the fixed 
capital of the assessees. The judgment contains a learned dis- 
cussion of the considerations which ought to be borne in mind in 
deciding whether an item of expenditure is business expenditure 
or capital expenditure. 

The principle vlaid down by the Privy Council in the 
Pondicherry By, Co,'s Case that payments made by an assessee 
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from bis income to third parties under agreement to pay them a 
share of the profits are not allowable as business expenditure, was 
applied by the Bombay High Court in three cases : Commis~ 
sion of Income Tax, Bombay v. G. Macdonald a/nd Co . {iQ'65 
I.T.E. 469), Tata Hydro-Electric Agencies Ltd. v. Gommissioner 
of Income Tax, Bombay (8 l.T.0. 2518) and Indian Badio and Gable 
Communications Ltd. v. Commissioner of Income Tax, Bombay 
(8 I.T.C. 223). In Hiranand Jayaram Singh’s case (1936 l.T.R. 
309) in which a salt contractor who had deposited certain Govern- 
ment securities with the Commissioner of Salt had to sell these, 
securities at a loss, as the system of deferred payment on security 
was stopped by the Government, it was held that the loss was a 
capital loss and not business expenditure incurred in the salt 
business. In another case, litigation expenses incurred by a 
company which had taken a lease for quarrying slate, to defend 
their right to quarry against persons who challenged their right 
was held to be in the nature of capita] expenditure [Kangra 
Valley Slate Company v. Commissioner of Income Tax, (1935 I.'I'.IJ, 
324)3 and the question whether expenditure incurred with a view 
to resume a business which has ceased to work is allowable as 
business expenditure against profits from the assessee’s other 
business was answered in the affirmative by the Madras High 
Court in The General Corporation Lid. v. Commissioner of Income 
Tax, Madras (1935 I.T.B. 350). Before leaving this topic we wish 
also to invite the attention of our readers to the decision of the 
House of Lords in Van Den Bergh's Case (1935 I.T.li., English 
Cases, page 17) which contains a clear exposition of tho princi. 
pies governing the determination of the question whether an 
item of receipt or expenditure relates to capital or revenue. 

With regard to the assessment of Companies we may first 
refer to the case of The Calcutta Stock Exchange Association Ltd- 
(1935 I.T.R. 105) in which the Calcutta High Court held that the 
proviso to Section 9 (2) of the Income Tax Act which lays down 
that ‘where property is in the occupation of the owner for the 
purposes of his own residence’ the annual value of such properly 
shall be deemed not to exceed 10 per cent, of the total income ol 
the owner does not apply to property occupied by limited com- 
panies for their own purposes. In their Lordships’ view this 
provision is intended only co apply to human beings and not 
fictional persons like limited liability companies. In Harvey v. 
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Uommis&wHCT of Inoome Tax, Madras, ii has held that, though 
m order to assess the shareholders of a company on the profits 
of the company which have been reasonably allowed to 
accumulate without being distributed as dividends it is necessary 
under the Indian Income Tax Act to show that the profits were 
accumulated with the intention to evade income tax, yet intention 
is a matter which need not directly be proved but may be inferred 
from the circumstances. In this case a company formed in 1926 
did not distribute any of its profits till 1930 though it had 
very large profits and the directors were not able to give any 
explanation and the High Court held that the income-tax autho- 
rities were entitled to come to the conclusion that there was an 
intention to prevent the imposition of tax and to assess the share- 
nolders under Section 23-A. The principle laid down by the House 
of Lords in BlotVs case and followed in Fisher^s case that where a 
company capitalises its accumulated profits and distributes them 
as debentures to the shareholders there is no distribution 
of profits and the shareholders cannot be assessed to income 
tax in respect of the value of the debentuies was applied by the 
Calcutta High Court in Sir David Tula's Case (1936 I.T.K. 163). 
The principle was applied even though it was clear that this 
device was adopted in order to evade income-tax. In an Oudh case, 
Income Tax Officer, Lucknow v. Luckrww Sugar Works, it has been 
held that where a company upon which an assessment has been 
made is wound up before payment of tax, the Income Tax Officer 
iias, like other creditors of the company, to go before the Official 
Liquidator and prove his debt and that it is open to the latter to 
reject the claim if he thinks the assessment is not justifiable. We 
have expressed our doubts regarding this decision already. 

The Hungerford Investment Trust Lta., In re (1936 I.T.R, 
65) decides a question of considerable importance relating to the 
exemption of dividends paid to shareholders of limited companies. 
This case establishes that sums received by way of dividends as 
shareholder in a company are exempt from tax undei Section 14 
(2) (a) of the Indian Income Tax Act wliere the profits or gains of 
the compan;^ hiiVc been assessed to income-tax even though those 
dividends were m fact to some extent paid out of profits or gains m 
the hands of the paying company which were free from taxation 
altogether. This interpretation of the section, it may be noted, 
enables individuals or companies to escape payment of income-tax 
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altogether in certain cases though the object of Section 14 (2) (a) 
was only to avoid double taxation. 

There are two important pronouncements relating to the 
assessment of Oo*ownbbs. In In t6 Elicts and othcTs tlecidocl 
by the Calcutta High Court (1935 LT.K. 408) four persons 
pui’chased a building in definite shares and enjoyed it as tenants in 
common empowering one of them to manage the property on 
behalf of alL The High Court held that these four persons could 
be assessed to iucome*tax and super -tax on the income derived from 
the building as an ‘ association of individuals This decision, as 
we have stated in onr Notes and Comments, seems to overlook 
the distinction between property owned by an association and 
property owned by the members individually in distinct shares 
though enjoyed in common and does not appear to be sound. The 
other decision, Major Conville v. Commissioner of Income Tax^ 
Punjab (1935 I.T.E. 404) deals with the question whether income 
received by the managing co-owner of a joint estate in considera- 
tion of his services as manager over and above his share as co-‘ 
owner is exempt from tax as agricultural income or assessable as 
salary. The Lahore High Court has held in this c^e that in such 
cases the income received by the managing co-owner in excess ot 
the share to which he is entitled by virtue of his right as co* 
owners that is, the income which he takes in return for his 
services, is assessable as salary and is not agricultural Jpioome. 

The conflict which prevailed in India as to whether in cal- 
culating Dbpbboiation op Maohinbby where such machinery has 
been transferred * the original cost to the assessee ’ should be cal- 
culated with reference to the original cost of the machinery to the 
purchaser or to such cost to the original owner has been set at rest 
by the Privy Oouncil in The Income Tax Go^nmissioner, Madras v. 
The Buckingham and Carnatic Company Ltd, (1935 I.T.B. 384). 
The Privy Council has held that such cost should be calculated with 
reference to the cost to the actual assessee, that is, the purchaser. 
The opmion expressed by the Madras High Court in Massey's case 
(66 M.L.J. 431 ; 3 I.T.G. 302) stands overruled and the view of 
the Bombay High Court in Saraspur Mills Co. Ltd,, In re (56 
Bom. 129) IS approved. Another decision with regard to deprecia- 
tion to which reference may be made is Sadhucharan Boy 
OhoudJmry and others, In re (1936 I.T.R. 114). Where a factory 
is leased out the lessor is entitled under this ruling to claim de- 
preciation allowance in respect of the buildings and machinery of 
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the factory. The contention of the revenue authorities that leasing 
out a factory is not a business and that the buildings and machinery 
leased out cannot be held to be used for the purpose of the business 
of the lessor within the meaning of Section 10 (2) (vi) was over- 
ruled in this case. 

(To be continued) 


Assessment of Indian Branches of Foreign Insurance Companies. 

In the National Mutual Life Association of Australasia v. 
The Commisnoner of Income Tax^ Bombay^ to be reported, the 
Judicial Committee have reversed the decision of the Bombay 
High Court reported in 1933 I.T.B. 367 and laid down some 
important rules relating to the assessment of the Indian branches 
of non-Indian insurance companies. The main statutory provision 
relating to the assessment of such branches is, it will be re- 
membored, Eule 35 of the Income Tax Buies which provides that in 
the absence of more reliable data the total income of the Indian 
branches of Non-Besident insurance companies may be deemed to 
be the proportion of the total income, profits or gains of the com- 
panies corresponding to the proportion which their Indian premium 
income bears to their total premium income. The Judicial Com- 
mittee have discussed in this case the comparative value of the 
balance sheet and valuation reports and explained the conditions 
under which Income Tax Officers may resort to the method pres- 
cribed in Buie 36. An insurance company had with their return pro- 
duced the revenue account and balance-sheet of their Indian busi- 
ness and had also supplemented it by a valuation report of a prior 
period and contended that these were more reliable data than the 
method prescribed in Buie 36 and that the income tax authorities 
could not therefore assess them under Buie 35. The Privy Council 
held that in the case of life assurance companies the mosL reliable 
data to arrive at the profits are the periodical valuation reports and 
held further that a single valuation report as at the end of the year of 
account would not be sufficient and that consequently in the instant 
case the Income Tax Officer was right in holding that the informa- 
tion submitted did not afford more reliable data than the method 
prescribed by Eule 36. Their Lordships point out that the amount 
of interest earned on investments, though it is an element in the 
ascertainment of the income, profits or gains, is not by itself a 
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reliable datum for such ascertainment. The result of the decision 
is that Income Tax Officers would be justified in applying the 
method prescribed by Buie 36 if companies do not produce tlieir 
periodical valuation repoj'ts. 

Assessment of Mntual Insurance Companies. 

The next point decided in this case deals with the method of 
applying Rule 35 in the case of mutual insurance companies. The 
Bombay High Court was of opinion that premiums received from 
participating policies, although no profits or gains, were nevorthe • 
less premium income, and that the premiums from parliicipating 
policies could not therefore be excuded in computing the premium 
income for the purposes of applying Rule 35, but the Judicial 
Committee have held that even assuming that the expression 
‘ premium income ’ in Rule 35 would include premiums received iu 
respect of participating policies, ‘ the total income, gains or profits 
of the companies ’ referred to in that rule is the income, profits or 
gains as they would be ascertained for the purposes of the Act and 
that in calculating such income for the purposes of Rule 35 the 
premiums received from participating policies should he excluded. 

Failnre to Make Return in Prescribed Form : Whether justifies Best 
Judgment Assessment. 

Where a return is made which is not in the prescribed form, 
can the income tax authorities regard it as no return and make a 
best judgment assessment under Section 23 (4) ? Their Lordships 
have expressed their opinion in the above mentioned case on this 
short but important question. The Commissioner of Bombay held 
in this case that as the company did not make a return in the pros- 
cribed form a best judgment assessment could be made, and che 
Chief Justice of Bombay also said in his judgment that failure to 
make a return in the prescribed foi m justified the Commissioner 
in making an assessment under Section 23 (4). The Judicial Com- 
mittee said that though this point did not directly concern the 
questions of law referred, their Lordships felt some doubt as to the 
Commissioner's view that the company had failed to make a return 
within the meaning of Section 22 (4), thereby expressing their 
disapproval of the opinion of the income tax authorities and the 
Bombay High Court. 
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private enquiries by income tax officers 

Gan an Incoxne Tax Officer or an Assistant Commissioner 
make private enquiries and take into consideration the result of 
auch enquiries in making an assessment? This very important 
question was raised we presume for the first time before the 
courts. In a recent case before the Allahabad High Court 
Qopinath Naik v. Commissioner of Income-tax, U. P. (1936 1.T.E, 1) 
Niamatullah, J., and Bajpai, J., before whom the case came 
on foe hearing differed. The case was therefore referred to a third 
judge, Sib Shah Sulaimah, C. J. The opinion of the Cliief Justice 
which ultimately prevailed is as follows : — 

SuLAiMAN, 0. J. ’s View 

(1) When a return is received by an Income Tax OfiBcer ho 
is not bound to accept it as correct and complete. He can make 
enquiries as to whether there is reason to suspect that the return 
is incorrect or incomplete. These are administrative acts and no 
objection can be taken to such private enquiries even if they are 
carried on behind the back of the assessee. 

(2) But if the Income Tax Officer is of opinion that the return 
is incorrect and incomplete and proceeds to serve a notice under 
sub-Section 23 (2), the proceedings assume the character of a 
‘ judicial enquiry ’ and the Income Tax Officer can take only such 
' evidence ’ as the assessee may produce and such ^evidence’ as that 
Income Tax Officer may require in rebuttal of the evidence pro- 
duced by the assessee. Such evidence should be taken in the 
presence of the assessee and the Income Tax Officer cannot make 
any private enquiries after the issue of notice under Section 23 (2), 

(3) He may, however, take into consideration the previous 
years ’ assessments, even best judgment assessments. 

(4) If an assessment is based partly on the result of private 
enquiries and partly on evidence which is legally admissible, e,g,, 
prior years ’ assessments, the finding is improper and vitiated so 
far as it is based on private enquiries ; but if the finding could be 
supported on the other admissible evidence in the case without 
taking into account the result of the private enquiries, then the 
finding would not be illegal according to the principle underlying 
Section 167 of the Indian Evidence Act. 

Bajpai, J.’s View. 

This opinion agrees in many respects, though not in all, with 
that of Niamatullah, J, but Bajpai, J. has clearly dissentod. In 
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his view an Income Tax Officer is not a judicial officer and the 
proceedings before him are not judicial proceedings. The rules 
of the Evidence Act are not applicable to proceedings before such 
Officers. They are revenue officers and are, as such, from the nature 
of things, bound and entitled to make private enquiries. But 
before making an assessment on the basis of such enquiries they 
are bound, in consonance with principles of natural justice, to give 
an opportunity to the assessee to rebut or explain the circum- 
stances gathered by them in their private enquiries. 

OuB Comments 

Though the. weight of judicial authority is in favour of 
the former view, that is, the view of Sulaiman, C. J., we 
prefer the view of Bajpai,. J. In our opinion (i) for a 
judicial proceeding there must be two parties. The Crown will 
surely go unrepresented and the proceedings will be entirely one- 
sided if there is nobody to collect evidence regarding matters which 
appear suspicious in the assessee’s accounts ; (ii) if, as SxtIjAIMAN, 
C. J., concedes, Income Tax Officers can make private enquiries 
after a return is received and before they issue a notice they will be 
unfit to conduct further proceedings as * judicial proceedings’ ; (iii) 
Section 87 clearly implies that proceedings before Income Tax 
Officers are not judicial proceedings except for the purposes of 
Sections 193 and 228 and 196 of the Indian Penal Code ; (iv) the 
definition of * Court ’ in the Evidence Act does not include Income 
Tax Officers and (v) as there is no provision making it obligatory 
on Income Tax Officers to record the evidence of witnesses in the 
exact words of the witnesses as in Civil and Criminal Courts it 
would be impossible to sever the admissible from the inadmissible 
portions of the evidence relied on by them and to apply Section 167 
of the Indian Evidence Act. 

If the view which has prevailed with the Allahabad High 
Court is right, it is very essential that all the Income Tax Officers 
should thoroughly study provisions of the Indian Evidence Act 
and many of the provisions of the Civil Procedure Code and should 
undergo some judicial training. Without these it would be impos- 
sible for them to conduct judicial proceedings. 

Power of High Court to Issue Writ of Certiorari Against Income Tax 
Authorities. 

In Bamjidas Mahaliram In re, (reported below at page 25), 
the Calcutta High Court has in an elaborate judgment made some 
pronouncementswhich may have a very great bearing on the income 



1936] NOTES AND COMMENTS 11 

tax administration in India. As this judgment is also reported in 
the authorised law reports of the Government of India {vide I.L.B. 
62 Gal. 1101), the decision is also of some authority as a precedent. 
The main proposition laid down in this case is that the High Court 
has power in a proper case to compel income tax officers (including 
Assistant Commissioners and Commissioners of Income Tax) to 
carry out the duty imposed upon them by the law by issuing a 
writ of certiorari or prohibition. 

As the question is of vital importance to imcome tax authorities 
the matter requires their careful attention. 

The High Courts have no doubt the power to issue writs of 
certiorari under their Charter ; but Section 106 (2) of the Govern- 
ment of India Act provides that the High Court ' may not exercise 
any original jurisdiction in any matter concerning the revenue * 
and a writ of certiorari can be issued only to * Courts and 
Magistrates \ 

The Calcutta High Court has got over the first objection on 
the ground that directing an Income Tax Officer or any Eevenue 
Officer to do his statutory duty is not * exercising any original 
jurisdiction in any matter concerning the revenue ’ within the 
meaning of the Government of India Act and for this view the rul- 
ing of the Privy Council in Alcock^ Ashdown dt Co.^ Ltd. v. Chief 
Mevenue Authority ^ Bombay (I.L.B. 47 Bom. 742) is relied on. As 
regards the second objection the learned Judge has held that 
Income Tax Officers are judicial officers and that the High Court 
has therefore power to issue a writ of certiorari to them. The 
observations of Lord Phillimobb in the Privy Council case to 
some extent support the Calcutta view, but it has to be noted that 
what was laid down in that case was only that issuing a direction 
under Section 45 of the Specific Belief Act to an Income Tax Officer 
was not ‘ exercising original jurisdiction in a matter concerning 
revenue *. Whether issuing a writ of certiorari is not exercising 
original jurisdiction in such matters is open to argument. Apart 
from this, it is very doubtful whether Income Tax Officers can be 
regarded as officers exercising judicial functions. Though our 
personal view is that they are not judicial officers and that the 
High Court has no power to issue such writs against them, asses- 
sees have now to be guided by, and are entitled to take full advan- 
tage of, this ruling of the Calcutta High Court and to apply for a 
writ aginst income tax authorities if they fail to do a duty which 
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is imposed ou them, or purport to do something which they are not 
empowered by law to do. 

We find that our learned contemporary the Madras Law 
Journal is also of opinion that the view laid down in the above 
said Calcutta case is sound (see 70 M.L.J, Notes p. 1.) So we do 
not wish to press our view any further. 

In a recent case which has not yet been fully reported the 
Madras High Court has held that the High Court has no power to 
issue a writ of certiorari against a Collector acting under 
Section 46 (2) of the Income Tax Act but as we have not yet 
received the full report we are not in a position to know the full 
details of the case. We shall return to this, matter when the 
judgment is received. 

Jurisdiction, to Initiate Proceeding's Under Section 34 of the In- 
come Tax Act. 

Another question of considerable importance to income tax 
authorities and assessees is also decided in the above mentioned 
case {Bamji Das Mahali iJam, In re)* This relates to the initia- 
tion of proceedings under Section 34 of the Income Tax Act 
(assessment of income which has escaped assessment). The follow- 
ing propositions have been laid down by MoNaib, J., on this 
subject : — 

(1) Unless some item of income has in fact escaped assessment 
or income has in fact been assessed at too low a rate an Income 
TaxOfScer has no jurisdiction to start proceedings underSection 34. 
He cannot act under Section 34 because he merely suspects or * has 
reason to believe ’ that income has escaped. The income must 
have escaped infact^ otherwise, the whole proceedings will be ultra 
vires and void. 

(2) It being an essential pre-requisite to reopen an assessment 
that an item of income must have escaped assessment in fact the 
Income Tax Officer cannot give himself jurisdiction by an errone- 
ous finding of fact that income has escaped. It is not for him to 
decide whether the preliminary state of facts which give him 
jurisdiction exists, i. e., whether income has escaped assessment in 
fact, and if he reopens an assessment without its existence he acts 
without jurisdiction and it is open to the High Court to issue a 
writ. 

This is also a matter which requires some careful considera- 
tion and we shall discuss it in detail in our next issue. 
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PROGRESS OF THE LAW OF INCOME TAX IN 1935. 

{Continued from p. 7) 

The rnle that no partnership conld be legally constituted 
between a joint Hindu family and a Pibh was affirmed in 
Prabhulal Peary Lai v. Commissioner of Income Tax, Punjab^ 
(1936 I.T.B. 197) and it was further held in this case that this 
rule is not confined to registered firms but applies to all kinds of 
firms. Whether loss incurred by a firm composed of A, B and 0 
can be set off against the income of A and B alone was 
considered in Shiv Narayan and Sons v. Commissioner of Income 
Tax, Punjab (1935 I.T.B 402) and answered in the negative. In 
Lai Chand v. Commissioner of Income Tax, Bengal (1935 I.T,E. 
330) it was held that prior to the amendment of Section 30 (1) of 
the Indian Income Tax Act in November 1933 there was no 
right of appeal from the refusal on the part of the Income Tax 
Officer to register a firm under the provisions of Section 26-A of 
the said Act. Their Lordships pointed out in this case that the 
fact that there is an appeal against the amount of tax under Sec- 
tion 30 (1) and that the question of registration may indirectly 
affect the amount of tax payable by the assessee could not confer 
a right of appeal in such a case. 

Profits made by a person residing in British India from 
Fobbiob Exohabob Busibbss have been held not to be assessable 
to income tax in British India if they are not brought into British 
India. The Bombay High Court has decided that the, profits in 
such cases accrue or arise in the foreign countries where the 
contracts are entered into by the broker and performed, though 
instructions are given to the broker from British India : Commis- 
sioner of Income Tax, Bombay v. Chunilal B, Mehta (1935 I.T.B. 
376). Where the owner of a foreign business advances a loan to 
an Indian business and subsequently becomes the owner of 
both businesses and the loan is thus extinguished the question 
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arises whether there is a constructive remittance of the amount 
of the loan from the foreign business to British India. This point 
was answered in the negative in Meyyappa Chettiar v. Gommis- 
sioner oj Income Tax^ Madras (1936 I.T.E. 98). The question 
whether there is a constructive remittance where a British Indian 
debt is discharged by the assesses by a hundi drawn on the asses- 
see’s business outside British India was considered by the Madras 
High Court in L. 0. T, G, Subramaniam Chettiar v. Commissioner 
of Income Tax, Madras (1935 I.T.B. 346), It was held that there 
is a constructive remittance in such cases but their Lordships 
pointed out that if the debt itself had been transferred to the 
foreign business before it was discharged the matter would have 
been different. 

With regard to the assessment of Hindu Undivided Families 
there are some important pronouncements. In Jupudi Eesava 
Bao V. Commissioner of Income Tax, Madras (1935 I.T.E, 339) it 
was held that in the case of a Hindu undivided family if the 
father dies and the family business devolves on the son by 
survivorship there is no ‘ succession ’ within the meaning of Sec- 
tion 26 (2) of the Income Tax Act and the son is not liable to be 
assessed as a ' successor ’ under Section 26 (2). 

On the question whether the expression ‘ Hindu undivided 
family ’ is confined to coparcenaries or is wide enough to include 
a single male member living with female members entitled to 
maintenance was considered in two cases, namely, In re Moolji 
Sicka (1936 I.T.E. 128) and Commissioner of Income Tax, Bombay 
V. J. Lakshminarayana (1935 I.T.E. 367). In the former case it 
was held that a Hindu undivided family means a Hindu oorparce- 
nary but in the latter the Bombay High Court strongly dissented 
from the earlier decision and clearly laid down that the expression 
is wide enough to include families consisting of a sole surviving 
male member and female members entitled to maintenance. 

The expression * sums received as member of a Hindu undivid- 
ed family ’ was held to apply to sums received by the brother of 
the holder of an impartible estate in Maharaja Visveswar SingWs 
case (1935 I.T.E. 216). 

Coming to Impartible Estates the rulings in Maharani 
Lakshmibathi Sahiba's case and Maharaja Visveswar Singles case 
discuss the question whether the members of an impartible estate 
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are members of a joint family and whether sums received by 
them by way of allowance from the family are exempt from 
income tax under Section 14 (1) of the Income Tax Act. This 
question is now before the Privy Council and an authoritative 
pronouncement is awaited. 

On the assessment of Interest four decisions deserve pur 
notice. The first is that in Sahu Jagmandar Das’s case (1936 
I.T.E. 140) in which interest was held not to be assessable to 
income tax if it had not in fact been realised, even though it had 
been credited in the accounts books. This case has to be 
distinguished from that of Bhikamohand Lakshmichand (1936 
LT.B. 120) in which interest was held to be assessable in the 
case of money deposited with another if the latter credits the 
depositor with interest in his accounts and informs him of the 
fact. In Gommissioner of Income Tax, Burma v. F. S. U. B. Firm 
(1935 I.T.E. 168) and Commissioner of Income Tax Burma v. 
M.AnL. Ghettiar Firm (1936 LT-E. 193) it has been held that 
though the mere execution of a promissory note for interest due 
may not make the interest {assessable as income, yet if the 
creditor treats the interest as received and includes it in his profit 
and loss account the income tax authorities would be justified in 
treating such interest as received and assessing it to income tax. 
The decision of the Patna High Court in Dhakheshwar Prasad 
Narayan Singh v. Commissioner of Income Tax, Bihar aaid 
Orissa (1936 I.T.E. 71) in which the Chief Justice differed from 
the other two Judges shows that the law relating to the assess- 
ment of interest which has accrued due but has not been realised 
is still in a confused state and that much depends on the way in 
which accounts are kept. 

As to Non-Ebsidbnts the Privy Council decision in Currim- 
bhoy Ehrahim and Sons * case (1936 LT.E. 396) establishes that 
the mere advance of a loan by a non-resident to a person carrying 
on business within British India does not render the borrower an 
agent of the non-resident for the purpose of receiving interestiand 
that the borrower cannot be made liable as an agent for payment 
of income tax on the interest paid by him to the non-resident 
lender. This decision also explains the meaning of the expres- 
sions ‘ business connection ’ and * property ’ in Section 42 of the 
Income Tax Act. 

With regard to service of Notices the decision of theEangoon 
High Court in Commissioner of Income Tax, Burma v. Ley Brothers 
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(1935 LT.B. 213) may be noted. This case shows that noticet' 
must be served in the manner prescribed by Section 68 (1) of the 
Act. Service on clerks or employees is insufficient and it is also 
immaterial that the notice has in some way or other reached the 
person upon whom it was to be served. The essentials of a notice 
un^er Section 34 for assessment of income which has escaped 
assessment are considered in Jwala Prasad Chohey v. Go7nmis- 
sioner of Income Tax, Bengal (1936 I.T.K. 295) and m Ja^nnadar 
Potdar and Co.^s case (1935 I.T.E. 112) it has been held that 30 
clear days * notice must be given from the date of service, for 
filing a return and that if this minimum period is not given the 
notice will be illegal and a subsequent extension of time will not 
cure the defect. 

The decision of the Madras High Court in Muthulcaruppan 
Ghettiar^s case that where a retiring Pabtneb receives his share 
of the capital and interest, even the interest paid to him is not 
assessable, has been reversed by the Privy Council in Gommis* 
sioner of Income Tax, Madras v. P^B»A,L* Muthukaruppa^i 
Gliettiar (1935 I.T.E. 208). The Privy Council took the view 
which we had expressed in our comments on the case that the 
principle applied to the distribution of assets in the winding up 
of companies is not applicable to partnerships. 

With regard to Eb-assbssment of income which has escaped 
assessment and the scope of Section 34 of the Income Tax Act, 
upon which there is much conflict of opinion there are three 
decisions deserving notice. Gommissioner of Income Tax, 
Bombay v. G. F. Manohar follows the decision in U^Lu Nyo^s case 
(1933 I T.E. 373) and establishes that proceedings under Sec- 
tion 34 cannot be taken merely because an Income Tax Officer 
thinks that his predecessor had made a wrong assessment as to 
income and that in his opinion on the facts the estimate of his 
predecessor was too low. The other two rulings are Amir Singh 
Slier Sifigh v. Gommissioner of Income Tax, Punjab (1936 I.T.E. 
171) and Madan Mohan Lai v. Go^nmissioner of Income Tax, Punjab 
(1985 I.T.K. 438). In the former case it was held that the section 
is wide enough to cover any case of non-assessment to whatever 
cause it may be due, for 'instance, wrong application of the Act. In 
the second case it has been held that Section 34 is not conflned to 
cases where income had not been returned at all and that the 
observations of the Privy Council in Bajendranath^s case (2 I.T.E. 
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71) do not lead to any such conclusion. Dewan Eishen Eishore^s 
case (1 I.T.E. 143 ; 14 Lah. 445) in which it was held that Sec- 
tion 34 does not apply to non-assessment due to errors of judgment 
or misapplication of law stands overruled. 

Another question arising under Section 34 namely, whether it 
IB open to an assesses against whom proceedings under Section 84 
are taken to re-open the whole assessment and to claim credit in 
respect of an item which has been over-assessed was answered in 
the negative in Madhavji Damodar Thachersey v. Commissioner 
of Income Tax, Bombay (1936 LT.R. 467). The scope of this prin- 
ciple is also adverted to in a case decided by the Calcutta High 
Court, Jwala Prasad Gliohey v. Commissioner of Income Tax^ 
Bengal (1935 I.T.B. 296). 

As to Kbpebbnoes the question whether and when a reference 
lies in the case of best judgment assessment is discussed in detail 
in Eesardeo Ghamria^ In re (1935 LT.R. 418). On the respective 
duties of the assessee and the Commissioner in framing the ques- 
tions to be referred in F.S.4.J2. Firm's oase^ (1935 I.T.R. 61) the 
Rangoon High Court held that it is the duty of the Commissioner 
to set out specihcally the particular point of law upon which it is 
sought to obtain a decision from the High Court and deprecated 
vague and general questions. But in a later case the Bombay 
High Court held that the assessee is not required to formulate pre- 
cise questions of law, that the Commissioner is not bound to refer 
only the questions of law so formulated and that the High Court 
has power to direct the Commissioner to state a case raising ques- 
tions of law which have not been formulated before him : Vadilal 
Mehta v. Commissioner of Income^ Tax, Bombay (1936 I.T.R. 152). 
A similar view was expressed in Commissioner of Income Tax, 
Bombay v. i). iV*. Mehta (1936 I.T.R. 147) in which the same High 
Court held that the High Court has power to amend the questions 
referred by the Commissioner and, after raising the real question, 
to answer it. 

The validity of Rbtubns signed and verified by agents is con- 
sidered in Baja Syed Mahommad Mehdi v. Commissioner ofhioome 
Tax, (1936 I.T.R. 202) and in Jamnadar Potdar and Co. v. Oo?^- 
missio7her of Lhoome Tax, Punjab (19SS I.T.R. 112) the Lahore 
High Court has decided that 30 clear days must be given for the 
furnishing of a return and if this minimum time is nbt given the 
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notice will be illegal and a subsequent extension of time will not 
care the defect. 


The distinction between Salaby and a lump sum paid in lieu 
of pension on retirement in consideration of past services is dis- 
oGssed in Commissioner of Income-Tax, Madras v. B. J, Fletcher 
(1935 Z.T.S. 223). In this case the Madras High Court held by a 
majority (Beasley C.J., dissenting) that the contributions made 
by a company to the credit of its officers in the Officer’s Ectiring 
Fund was not part of the officers’ salaries nor a gratuity or profit 
paid iin lieu of or in addition to salary but was a lump sum paid 
in lieu of pension and was not therefore taxable. The Chief Justice 
however, held that it was merely an accumulation of bonuses and 
was assessable. 

The true nature of Subsidies paid by the State for payment of 
the^aranteed interest on the share capital of Bailway Companies 
is considered in Ahmadpur Khatwa Bailway Co., Lid., Inre (1935 
I.T.E. 277); their Lordships have held in this case that such 
subsidy is income of the company and is liable to be taxed in spite 
of the fact that it is intended to be paid autopaatioally to the share- 
holders and that the guaranteed interest payable to shareholders 
is not deductible as interest on borrowed capital. 

The scope of the exemption relating to Tbust Pbopbbiy is 
discussed in detail in The Tribune Case (1935 1.T.E. 246) in which 
it was held that the income of The Tribune, a newspaper which a 
philanthropist had founded by his will for the benefits of the public 
was not income from property held under trust for charitable pur- 
poses and was not entitled to exemption from income-tax. 

In the above review we have only dealt with the more im- 
portant judgments. For decisions of minor importance reference 
may be made to our Annual Digest of Income-tax Cases for the 
year 1935. 
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Separation of Hindn Family : Finality of Order under Section 25- A (1) : 

When an Income Tax Officer finds after enquiry that the 
members of a Hindu undivided family have separated and registers 
the members as a firm, is it open to him or his successor in a 
subsequent year, when an application is made for renewal of the 
certificate of registration, to make a fresh enquiry and refuse 
renewal of registration on the ground that the previous finding 
that the members had separated was wrong and that no separation 
had in fact taken place ? This important question was raised before 
the Judicial Commissioner’s Court of Nagpur in Sir Biseswar 
Daga’s case (reported below). In this case an Income Tax Officer 
thought that the finding of his predecessor that the members of 
Sir Biseswar Daga’s family had separated was erroneous and after 
making a fresh enquiry refused to renew the certificate of registra- 
tion as a firm, holding that no separation had in fact taken place. 
On a reference by the Commissioner the Judicial Commissioner’s 
Court held that the proceedings taken by the second Income Tax 
Officer were wholly illegal. The learned Judges said that once an 
order under Section 25 A (1) of the Income Tax Act has been 
passed by an Income Tax Officer after enquiry it is not open to him 
or to his successor to go behind this finding. Such a procedure, 
in the view of the learned Judges, is contrary to the provisions of 
Bub-Clause 3 of Section 25-A and Buie 6 of the Income Tax Buies. 
Under Buie 6 it is incumbent on an Income-tax Officer to renew 
a certificate of registration from year to year on an application 
made to him in that behalf accompanied by a certificate signed by 
one of the partners that the constitution of the firm remains 
unaltered. 

Inasmuch as an order made under Section 26-A (1) is thus 
final Income Tax Officers would be well advised in making a 
detailed enquiry into the fact of separation before making an order 
under that section. An enquiry of a perfunctory nature leaving 
matters to be enquired into more closely in future years as was 
done in Sir Bisweswar Daga*s case should be avoided. 

Reference From Application for Refund. 

The interesting question whether an application for a reference 
can be made to the High Court in respect of an order on an appli- 
cation for refund under Section 48 of the Income Tax Act arose for 
decision before a recent case in the Bangoon High Court in Adatngi 
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Hajee Dawood d Co., Lid, v. Commissioner of Income Tax^ Burma 
(to be reported shortly) and it was held that as Section 66 (3) of 
the Act is controlled by Section 66 (2) and under Section 66 (2) an 
assessee is noc entitled to reqaire the Commissioner to state ii 
question of law arising out of an order under Section 48 an assessee 
is^not entitled to apply to the Court under Section 66 (3) to require 
the Commissioner to state a case and refer the question which the 
assessee seeks to have answered. This decision reveals a defect in 
the Act. Very complicated questions of law often arise in the 
matter of refund and there is nd reason for not providing for a 
reference to the High Court in such cases. 
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Assessment of Talkies, 

An interesting question relating to the assessment of cinemas 
was recently raised in the case of Hakim Bam Prasad, (reported 
below at page 104). The assessee, a cinema proprietor of Lahore, 
installed an electric company’s sound projector equipment under an 
agreement which provided that the assessee should have the use of 
the projector for 10 years, that he should keep the equipment in 
order, that the company should have access to the machine for mak- 
ing adjustments and repairs and that, at the expiration of the agree- 
ment, the machine should be handed hack to the company. The 
machine was to remain at all times the sole and exclusive property ‘ 
of the company throughout the 10 years and at the termination of 
the agreement. The assessee agreed to pay Eupees 41,856 in the 
first year and Eupees 4,800 for each of the subsequent years in 
addition to an initial payment of Eupees 10,950. In assessing the 
income from his business the income tax authorities refused to 
deduct the sum of Eupees 41,856 paid for the first year holding 
that it was in the nature of a capital expenditure and not rent and 
that it was not therefore deductible froin the profits for that parti- 
cular year. The High Court of Lahore (Sir Douglas Young, O.J. 
and Munbob, J.) held that, on the face of the agreement it was 
clearly an ordinary renting agreement, and that there were no 
materials for holding that the sum paid was not in the nature of 
rent. Their Lordships further said that the fact that the lessor took 
half the total rent in one year and the rest of the rent was spread 
over nine years did not lead to any inference that the payment in 
question was a capital investment. 

As the learned Chief Justice has pointed out, there may be 
cases where it would be possible to dissect the amount nominally 
paid as rent and to hold that the payment, or a portion of it, is 
a capital investment. But for this there must be sufidcient facts. 
If for example it were proved that the lessee was really paying in 
the course of ten years the total value of the machinery and that 
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the machinery would be of no Talue at the end of ten years, the 
Court could probably come to a decision that the whole expendi- 
ture was in the nature of capital except such amount which would 
have to be allowed as interest. On the other hand, it may very 
well be that the total payment over the ten years is only a fair 
reQt of the machinery during that period and that further the 
value of the machinery at the end of the ten years may be quite a 
substantial amount. The question is one depending upon the 
facts but if the agreement on the face of it is an ordinary renting 
agreement as in this case and there is no evidence to show the 
contrary, the income tax authorities would not be justified in re- 
fusing to deduct the amounts paid to the lessor company. 

Refund of Tax on Dividends : A Hard Situation. 

The case of Adam Hajee Dawood and Co,, Ltd,, decided by 
the Bangoon High Court and reported below at p, 100 reveals a 
defect in Section 50 of the Income Tax Act which as it stands 
operates harshly on assesses. Section 48 of the Act, contains a 
provision for refund where income tax has been levied on divid- 
ends at a higher rate than the rate applicable to the total income 
of the shareholder. It is obvious that it is impossible for an asses* 
see to ascertain whether or not he is entitled to a refund under 
Section 48 (1) until the assessment has been made upon him but 
Section 50 provides that an application for refund under Section 48 
must be made within one year from the last day of the year in 
which the tax was recovered or before the last day of the financial 
year commencing after the previous year, irrespective of whether 
an assessmeni; has been made on the assessee or not. Further 
though that section, {viz., Section SO) expressly provides that a 
claim for refund under Section 49 may be admitted after the 
period of limitation if there is sufficient cause, it does not contain 
any similar provision with respect to a claim for refund under 
Section 48. The High Court of Burma has decided that as the 
law stands at present there is no power to entertain a claim for 
refund after the expiry of the one year prescribed, even though the 
assessment has been made on the shareholder’s income and he is 
placed in a position to claim a refund under Section 48 only after 
the expiry of that year. The learned Chief Justice (Sir Aethub 
Page, C.J.) has point out that the remedy lies with the legisla- 
ture not with the Courts and we hope that the persons concerned 
will take the advice of the Chief Justice and bring the matter to 
the notice of the Government. 
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Assessment of Liquor Shops : 

A question of some practical importance relating to the assess- 
ment of liquor shops was decided in a case which came up before 
the Bombay High Court and is reported below at p. 95 : Hiralai 
D. Desai d Sons v. Commissioner of Income Tax, Bombay. In this 
case the assessee who carried on liquor trade kept his accounts not 
on the cash basis but by entering the amount of liquor purchased 
and charging the market price for the day for the amount by which 
the stock of liquor was diminished that day. The Income Tax 
Officer refused to adopt this method of accounting as a system 
from which the assessee’s income could be correctly deduced and, 
applying the provisions of the Proviso to Section 13 of the Income 
Tax Act, computed the income adopting another basis. He also 
added a sum of Eupees 42,000 odd in respect of what is called 
hasar^ t.e., selling by short measure, on the ground that it is a 
well-known fact that all liquor sellers of the locality sold at short 
measure and that the assessee must be taken to have adopted this 
practice! The High Court held, on the first poin%, that, as the 
method adopted by the assessee would not indicate the true in- 
come if the liquor had been sold at short measure, the Income 
Tax Officer was entitled to reject that basis and to adopt a basis 
which he considered more reliable ; but their Lordships pointed 
out that if the Income Tax Officer adopts his own method he must 
show the basis on which he arrived at the true income. 

Illegal Practices Cannot Be Presnmed : 

The second point decided in the above mentioned case which 
is also of considerable importance, is that the Income Tax Officer 
was not entitled to presume without any evidence that the assessee 
had also adopted the practice of selling by short measure merely 
because most of the liquor traders adopted such an illegal practice. 
The principle of this decision is not confined to liquor trades but 
is of general application. Though various kinds of illegal practices 
are often resorted to by traders, this ruling shows that it is not 
open to income tax authorities to presume that the trader who is 
being assessed must have adopted such a practice. It is one of the 
rudimentary principles of law that the law will not presume the 
commission of an illegal or criminal act. The presumption is 
always in favour of innocence. 
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Payments to Wife : No Presnmption What Wife is Only Husband’s 

Benamidar. 

In Bam Einkar Bansrjee v. Commissioner of Income Tax, 
Bihar d Orissa (reported below at p. 108) a question which, though 
a short one, is of extremely great importance in India has been 
decided by the Patna High Court (Sir ConBiNEY Tbbbbll, C. J., 
and Mohammed Noob, J.) When an Income Tax Officer finds ip 
the assessee’s accounts entries of payment made to the assessee’s 
wife the question arises whether he can presume that the wife is 
only the husband’s benamidar and that the payments are really 
made to the assessee himself ? In the above said Patna Case, the 
husband who had an interest in a colliery made a payment of 
Bupees 15,000 odd as royally to his wife who had acquired the 
rights of the superior landlord, but the Income Tax Officer, treating 
the lady to be the assessee’s hefnamidar, refused to allow him to 
deduct this amount from his income. The Commissioner upheld 
the assessment, holding that, as there was no evidence that the wife 
acquired this right with her own funds, it was reasonable to pre- 
sume that the right in question was acquired by the husband in 
the name of his wife. The High Court held that this view was 
erroneous. 

The learned Chief Justice said “there being therefore no 
dispute that the property stands in the name of the lady, she must 
be taken to be the owner Of it unless there is any evidence to show 

that she is a benamidar There is no presumption that a 

property standing in the name of a married Hindu lady does in 
fact belong to her husband. The ordinary presumption of law is 
that the apparent state of affairs is real unless the contrary is 
proved. The absence of evidence one way or the other did not 
under the law justify the Assistant Commissioner in drawing the 
inference that the lady was a benamidar of the husband”. 
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Profits From Rearing of Animals, Whether Income from 
Property or Income from Business. 

[Where animals are reared in farms and income is derived 
from the sale of such animals the question arises whether such 
income is income from ^property or %ncome from business. The Law 
journal of England {February 1, 1986) contains the following 
learned article on this subject,] 

Whether a silver fcx farm was assessable under Schedule B 
or Schedule D, and if it was assessable under Schedule B, whe- 
ther, further, the occupation of the land was not for the purposes 
of husbandry only or mainly for those purposes, were questions of 
interest that were recently raised in the Scottish case of Inland 
Revenue Commissioners v. Melross (1936, 23 B. and Income Tax 
108). In such cases it is not always easy to determine whether 
there is an occupation of the land which is assessable under Sche- 
dule jB, or whether in fact the profits are really the profits of a 
trade assessable under Schedule JD. 

It is also to be observed that in cases where Schedule B is 
the proper schedule, the assessment, having regard to the definition 
of '‘assessable value” in Schedule B, will only be on one-third of 
the annual value when the occupation of the land is not for the 
purposes of husbandry only or is not mainly for those purposes. 

The material facts in Inland Revenue Commissioners v. Mel- 
ross were as follows : 

The respondent was the tenant of some 66 acres of land, on 
the greater part of which he kept a poultry run and also grew 
vegetables. On 14 acres of this land he had a silver fox farm. 
One half of these 14 acres were used for breeding pens, while the 
other half were used as open runs for exercising the foxes. 

Although^ a silver fox is a carnivorous animal, at the same 
time it needs a substantial amount of vegetable produce. And 
the foxes on this farm consumed grass, watercress, spinach, let- 
tuce, carrots and potatoes, which were grown on other parts of 
the holding. Moreover, in the breeding season the vixens and 
the cubs consumed a considerable quantity of eggs, which also 
were produced on the holding. 

The Commissioners held on these facts, notwithstanding that 
substantial profits were derived from the sale of the foxes, that 
there was an occupation of land assessable under Schedule B, and 
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that no assessment could be made on the basis that there were 
profits arising from a trade. They further held that the occupa- 
tion was not solely nor mainly for the purposes of husbandry, and 
that accordingly the assessment under Schedule B was to be made 
on one-third of the annual value. 

It may be as well to examine previous decisions, in order to 
see what principles, if any, are deducible from the authorities. It 
is important to remember, however, that the determination of 
such questions is one of fact and of degree, and that as long as 
there is some evidence in support, a decision arrived at by the 
Commissioners will not be interfered with on appeal. 

If guidance was desired as to the nature of the profits from the 
occupation of land which are assessable under Schedule D, one 
cannot do better than refer to Lobd Weight’s judgment in Glane- 
ly V. Wightmcm (1933, A.O., 638 ; 1 1.T.E. 225), where it was held 
that the fees in respect of the services of a stallion on the stud 
farm, which stallion never left the farm, but was visited by 
mares of other owners, were profits in respect of the occupation 
of the farm, and were not accordingly assessable under Schedule D. 

In his judgment in that case, Lobd Weight said ; 

Profits of * occupation ’ include gains from the animal pro- 
duce as well as the agricultural, horticultural or arbori cultural 
produce of the soil. And the references to gardens, nurseries and 
woodlands show a scope of Schedule B beyond the use of the land 
and its products for the provision of food ; equally, it is obvious 
that the rearing of animals, regarded as they must be as products 
of the soil — since it is from the soil that they draw their susten- 
ance and on the soil that they live, is a source of profit from the 
occupation of land, whether these animals are for consumption 
as food (such as bullocks, pigs or chickens) or for the provision 
of food (such as cows, goats or fowls), or for recreation (such as 
hunters or racehorses), or for use (such as draught or plough 
horses). All these animals are appurtenant to the soil, in the re- 
levant sense for this purpose, as much as trees, wheat crops 
flowers or roots, though no doubt they differ in obvious respects* 
The farmer is stiU dealing with the produce of the soil, and Sche- 
dule B covers the income.” 

No doubt the carrying on of such operations as that of a stud 
farm, a silver fox farm, the growth of produce with a view to sale, 
and the like, are strictly trading operations and amount to the 
carrying on of a trade, in the normal sense ; but for tax purposes, 
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where saoh a trade is ezeroised by the occupation of the land 
itself, it constitutes a profit of the land which properly falls to be 
assessed on the annual valne basis under Schedule B and not on 
the profits basis under Schedule D. 

Thus, in Back v. Daniels (1925, 1 E. B. 526), it was held that 
the profits derived from the sale of potatoes grown on land hirld 
for the purpose by potato merchants were profits from the occupa* 
tion of land, assessable under Sched. B and not under Sched. D. 

As SoBuixoN, L. J., pointed out : 

“ Cultivating land to grow produce for the purpose of sale is 

a trade. But Parliament has dealt with that trade where it 

is exercised by the occupation of land by assessing the occupier 
on the annual value of the land and not on the profits made out of 
its produce ” 

An assessment on the profits basis under Schedule D can 
only be made in such cases, in so far as there may be some 
distinct operation unconnected with the occupation of the land, 
such as a butcher s shop dealing with the beasts of a cattle farm, 
or the service by a stallion of mares belonging to. other owners 
away from the stud farm where the stallion is kept : Malcolm v. 
Boekhart (1919, 35 T.L.B. 231). Contrast Qlanely v. Wightman 
(supra). 

As regards decisions on poultry farming, reference may be 
made to Lean and Dickson v. Bull (1925, 10 Tax Cas. 341) ; and 
Jones V. Nuttall (1926, 3 B. and Income Taz 242 ; 10 Taz Cas. 
346). 

In the former case there was a combined business of poultry 
farming and tomato growing on the land, which was 33 acres in 
extent, with the exception of half an acre on which green food for 
the poultry in winter was grown. The land was wholly grass, and 
was used by the poultry and a small fiock of sheep in common. 

It was held that the land was occupied for the purposes of 
husbandry, since the trade or business carried on depended to a 
material extent on the industrial or commercial use of the fruits 
(natural or artificial) of the land. 

As Lobd Clydb put it (10 Taz Cas. at p. 345) ; 

“ While the use of the fruits of the land in the trade or indus- 
try carried on upon the land is vital to bring that trade or industry 
within the description of husbandry, my opinion is that it is enough 
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that those fruits are to a material extent used in such trade or 
industry.’’ 

Jones V. Nuttall is even a stronger case, since all the food for 
the poultry was bought, and since there was not such an extensive 
use of the “ fruit ” of the soil for the nourishment of the poultry or 
any other animals. 

The distinction between a case falling under Schedule D and 
one falling under Schedule B is well expressed by Eowlatt, J., 
(at p. 349) : 

“ If you have land which is used really as so much space for 
such creatures (as chickens, etc.) to exist upon, then it is as much 
Schedule D as if you kept a stable full of horses or a byre or 

pasture full of cows that were fed and kept there But where 

you get stock, whether it is fowls or anything else, which material- 
ly live upon the fruits of the soil, vegetable fruits, insect fruits, 

and I dare say mineral fruits, too then it is right and proper 

to treat the profits from that sort of enterprise as being husbandry 
and within Schedule B.” 

If one applies these principles to the Melross case, where a 
silver fox farm was kept, the foxes lived to a material extent upon 
the “fruits ” of the land on which they were kept, and the trade 
was one arising from the occupation of the land itself, and did not 
constitute a separate enterprise unconnected with occupation. In 
the circumstances, accordingly the profits were assessable under 
Schedule B. 

But the principal operations there carried on did not constitute 
husbandry, since the term “ husbandry ” contemplates some sort 
of operation intended directly or indirectly for the support of 
human life, such as the direct or indirect production of food for 
human consumption, though it has also been held to extend to 
the production of medicines and drugs for human consumption : 
Inland Bevenue Commissioners v. Bansom, Lid, (1918, 2 K.B. 709); 
to sheep grazing : Keir v. Gillespie (7 Tax Gas. 473) ; and to 
poultry farming : Lem v. Bull; Jones v. Nuttall {supra). 
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Judicial Committee on the Assessment of Firms. 

The Judgment of the Judicial Committee in the case of 
Bnu Ar .Ar^ Bm, Arunaohalam Ohettiar reported at page 173 ccmt- 
ains some pronouncements of great importance relating to the 
assessment of partners. 

In the first instance it firmly establishes the principle laid down 
in Commissioner of Income-tax^ Madras v. Bm» Ar, Ar, Arunacha- 
lam Chettiar (I. L. B. 47 Mad. 660) that a partner in an unregister- 
ed firm which has made a loss in the year of account is entitled to 
set oS his share of the loss against the profits and gains made by 
him in his individual trade and otherwise. Their Lordships have 
fully approved of the decision in the abovesaid case and of the 
reasons given in the judgment of Sib Walter Sohwabb, C.J. In 
particular their Lordships are of opinion that the learned Chief 
Justice rightly rejected the contention put forward in that case 
that an unregistered firm was for income-tax purposes an entity 
or that the same person as an individual and as a partner of a firm 
is two separate entities merely because the business of the firm is 
a separate business and the firm is treated as an assessee. Their 
Lordships have clearly laid down that in their opinion whether a 
firm is registered or unregistered, partnership does not obstruct or 
defeat the right of a partner to an adjustment on ^bccount of his 
share of loss in the firm whether the set-ofi! is against other profits 
under the same head of income within the meaning of Section 6 
of the Act or under a difilerent head, in which case only need 
recourse be had to Section 24 (1) 

Questions more complicated and difficult arise when a partner 
has paid more than his share of the loss of the firm, owing to the 
inability of the other partner to pay. Their Lordships are of opinion 
that in such a case, though logically it may perhaps be said that 
the whole of the loss of the last year of trading is falling upon one 
partner and not merely his proper share of the loss, yet for income 
tax purposes very different considerations arise. A partner cannot 
at the end of any year’s trading claim to set off the whole of 
the firm’s loss in the previous year treating the other partner as 
insolvent, nor can he do so on the dissolution of the firm. He 
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cannot, even later, according as the other partner’s insolvency be- 
comes established, set off in one year the whole of each partner’s 
shares of losses for serveral years. The opinion of the Judicial 
Committee is clearly expressed and is final and there is no use of 
dwelling upon the misconceptions on which the judgment is based. 
But there is still a ray of hope, though a distant one, for those 
wdio think with us that this view is unsound. The assessee in 
the case in question by making certain entries in his accounts 
made a claim only as a bad debt due by his partner and did not 
as their liordships themselves have stated “ in his character of 
partner formulate any claim to a deduction of more than his share 
of the loss,” and the observations of the Judicial Committee on 
this part of the case are only obiter dicta. When an assessee 
expressly formulates a claim in hit char aeter oj partner to a deduc- 
tion of more than his share of the loss of the firm the matter may 
perhaps have to be gone into more fully by the High Courts of 
India and the Judicial Committee. 

A Clever Device to Evade Income Tax. 

In a recent case the assessee’s accounts were kept on the cash 
basis and the real nature of certain payments received by him to- 
wards interest was obscured by clever cross entries, and these pay. 
ments escaped the attention of the Income Tax Officers who 
assessed him for the years in which the payments were made. 
When the principal amount was finally paid to the assessee the 
then Income Tax Officer added up all the sums received from the 
debtor and considered the difference between the amounts thus 
received and the amount of the loan us income received in the year 
in which the debtor’s accounts finally closed. Their Lordships 
said that the procedure was not justified by law. It was a case not 
of receipts kept in suspense but payments received and allocated 
towards interest but obscured by clever cross entries. If the 
income-tax authorities were not able to detect the true nature of 
the entries, it would be their own fault and this would not entitle 
them to assess an income which was not received in the year of 
account. (Vide Batanehand Lalhimal, In re), 

Anessee’s Right to get copy of * opinion ’ of Commissioner. 

In the above mentioned case {Bafanchand Lallumal, In re) 
the Allahabad High Court has held that under the Rules of the said 
High Court an assesses who is applying for a Reference to the 
High Court under Section 66 is entitled to get only a copy of the 
‘ statement of the case,’ made by the Commissioner and that he is 
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not entitled to get the opinion of the Gommissiouer. If this inter- 
pretation of the rules is correct we think, the rule should immedi- 
ately be amended so as to make provision for a copy of the entire 
statement of the case including the opinion of the Commissioner 
to be given to the assessee, for obvious reasons. 

Allowance of Interest Paid to Partners on Capital Contributed. 

In Gomynissioner of Income Tax, Bombay v. Tejbhayh^as 
MotumaL [1933 I. T. K. *202] it was decided by the Judicial Com- 
missioner’s Court of Smd that where a capitalist partner con- 
tributes capital to the firm on condition that interest should be 
paid to him the firm is entitled to claim an allowance for the 
interest paid on such capital. It was further observed in this case 
that it was immaterial whether such capital was advanced as initial 
capital or subsequently and that it was not possible to draw any 
distinction between capital borrowed and capital contributed. 
‘‘ Capital contributed by a capitalist partner” the learned Judicial 
Commissioners said, “ is capital borrowed from him by the firm.” 
In commenting upon this case we said that there is a fundamental 
distinction between a contribution and a loan, that contribution 
does not necessarily imply a loan and that it is not correct to say 
that capital contributed by a partner is necessarily capital borrowed 
from him by the firm. We pointed out further that in order that 
interest may be allowed under Section 10 (2) (lii) it is not sufficient 
that it is not made dependent on the earning of profits. There is 
tne further and more important condition that the capital must 
have been borrowed and whether an advance made by a partner is 
a contribution of capital to the firm or a hona fide borrowing of 
money by the firm in whicU the lender happens to be a partner is 
a question of fact in each case. 

We find from the recent judgment of the Judicial Commis- 
sioner’s Court of Smd reported at page 227 mfra that the Judicial 
Commissioners have refused to grant leave to the Commissioner to 
appeal to the Privy Council from the above said judgment. It has, 
however, to be noted that their Lordships have receded to some 
extent from the broad st^ement made in the previous judgment. 
Their Lordships now say that the observation that it is not possible 
to draw any distinction between capital borrowed and capital con- 
tributed, that it is only a different way of expressing one and the 
same thing and that the capital contributed by a capitalist partner 
is capital borrowed from him by the firm, must be read along with 
the preceding paragraph and that that paragraph makes it 
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abundantly clear that if the conditions of Section 10 (2) (iii) ar 
complied wifch, nothing turns upon the use of the expressio] 
money contributed by a partner as opposed to the expression mone, 
borrowed from a partner. Certainly, if the conditions of Sectioi 
10 (2) (ill) are satisfied there is no difficulty at all, but these ques 
tions arise only when we have to decide whether the condition 
o^ Section 10 (2) (iii) are satisfied. 

Anyhow, as the learned Judicial Commissioners have affirme< 
the decision it would certainly be of great advantage for partneri 
especially those residing in Sind to follow the example of thefirn 
Tejbhandas Motumal in drawing up clauses relating to contribu 
tion in partnership deeds. Under this decision if A and B agree k 
contribute Bs. 100 each without interest and Es. 10,000 each witt 
interest thereon at a certain rate, the interest received by them on 
Bs. 10,000 each can be deducted from the profits of the firm as 
iuterest on borrowed capital. The capital to be invested without 
interest may be a nominal sum. It is however a matter to be noted 
that the learned Judicial Commissioners have observed that it 
was perhaps possible for the learned Commissioner to have so 
framed this question as to make it a question of general importance. 
As the question is obviously one of very far-reaching importance we 
hope that when the question next arises the Commissioner would 
frame the question in such a way as to show its importance and 
take up the matter to the Privy Council. 

Power of High Court to Order Payment of Costs of Appeal to Privy 

Council Irrespective of Result of Appeal. 

The learned Judicial Commissioners have made an important 
suggestion in this case which deserves the careful attention of 
the legislature. In was decided by a Pull Bench of the Madras 
High Court that if the amount involved in an appeal to the Privy 
Council is very small but the principle involved is great the 
High Court can refuse leave to appeal unless the appellant agrees 
to pay the costs of the appeal irrespective of its result. As the 
learned Judicial Commissioners have pointed out in this case : “In 
nine cases out of ten the decision gi\^n against an Income Tax 
Commissioner becomes a decision of importance as between him 
on the one hand and the assessees in general on the other. The 
pecuniary amount involved in most of these cases is small and it is 
difficult for the assessee concerned in a particular case to incur 
the expense of appearing before their Lordships of the Privy 
Council.” The learned Judicial Commissioners have expressed a 
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hope that the legislature will consider the advisability of confer- 
ring a power upon the High Courts to impose a condition in a 
fit case at the time of granting leave to appeal to the Privy 
Council in cases falling under Section 66 A of the Income Tax 
Act that whatever may be the result of the appeal the appellant 
should pay the costs of the other party as between solicitor and 
client. 

The Judicial Committee Affirm the Hnngerford Investment Trust 

Case. 

The decision of the Calcutta High Court in The Hungerford 
Investment Trust case which was reported by us last year (see 
1935, 3 I.T.E. 188) has been affirmed by the Privy Council and so 
long as the Indian Income Tax Act is not amended in this respect 
shareholders of companies carrying on business outside India can 
freely enjoy foreign income in India without paying Indian income 
tax. If foreign income is brought as such into India income tax 
will be levied, but the entire income of a company including fore- 
ign income can be distributed in India in the form of dividends 
without paying Indian income tax. Shareholders in companies 
carrying on trade in foreign places thus enjoy an anomalous ad- 
vantage which is denied to members of an ordinary partnership. 
It may be worth while for firms carrying on business outside 
British India and having much foreign income to see if by register- 
ing themselves as a private company they cannot bring themselves 
within the ruling in the Hungerford Investment Trust Ccue^ and 
thus save themselves from the clutches of income tax. The judg- 
ment of the Privy Council is reported at page 270 below. 

Sir David Yale’s Estate Case. 

The decision in Sir David YuWs Estate Gase [1935, 3 I.T.E. 
163] has also been affirmed by the Privy Council. The judgment 
of the Judicial Committee establishes beyond doubt that if the 
accumulated profits of a company are capitalised and distributed 
as bonus debentures to the shareholders, the shareholders do not 
thereby receive any income and they cannot therefore be assessed te 
income-tax in respect of the amount received in the shape of deben- 
tures. If a company unreasonably delays the declaring of divid- 
ends and accumulates its profits there is a provision in the Indian 
Income-tax Act which authorises the income-tax authorities to 
levy income-tax on the proportionate share of each member in the 
profits and gains of the company [see Section 28-A]. But by issu- 
ing bonus debentures to the shareholders companies can escape 
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the provisions of Section 23-A and the decision in Sir David 
Yuleh Case is one which companies should be well aware of. 

The Judicial Committee have further taken care to point ont 
with some emphasis in their judgment in this case that provided 
there is in fact a capitalisation df the accumulated profits, the per- 
Bonpal motive or purpose of the individual shareholders, even if 
they hold a controlling interest in the company is irrelevant. 
Assessment of Person Keeping Different Accounting Periods for 

Different Businesses. 

The judgment of the Bombay High Court in Commissioner oj 
Income Tax^ Bombay v. Abubaker Abdul Bahman reported infra at 
page 233 deals with a question of considerable importance relating 
to the assessment of persons carrying on difierent businesses. With 
regard to whether a person can keep different accounting periods 
for different businesses, their Lordships say that an assessee who 
carries on two different businesses cannot make up his account for 
the different businesses in such a way as to give him two separate 
previous years ending in different dates for the purpose of income- 
tax, but there is no reason why an assessee should not fix one date 
for his individual business and a different date for a firm of which 
he is a member with others, inasmuch as a firm is a distinct as- 
sessable unit. If an assessee is thus entitled to keep two different 
dates one for himself and another for his firm, the question arises 
as to how he is to submit his return and how he is to be assessed. 
In the ease in question the assessee fixed for himself as the pre- 
vious year the year ending November 9, 1938, whilst a firm in 
which the assessee was a member fixed as its previous year the 
year ending December 31, 1931. In 1932-1983 he submitted a re- 
turn showing his individual income only and was assessed upon 
it. His share in the profits of the firm was determined on Decem- 
ber 31, 1931, and the Income Tax Authorities after assessing the 
income of the firm, sought to treat the assessee’s share in such in- 
come as having escaped assessment for the purpose of levying super 
tax on the assessee. The High Court held that in making a return 
of his total income down to November 9, 1931, the assessee was 
not bound to include his share in the profits of the firm which 
were ascertained only after December, 1931. He was only liable 
to tax in respect of the income of the year which ended on Novem- 
ber 9, 1981, and the profits to which he was entitled from the 
firm must necessarily fall within the next year of assessment, i. e., 
the year from No-vember 10, 1931, to November 9, 1982. 



Income Tax Reports. 

VoL. IV, Pabi VII. 

NOTES AND COMMENTS. 


Fees Paid to Directors of Private Compaaies. 

Laesemi Nabayam See aed Soes’ Case. 

The decisioD of the Galcntta High Court in Lakthmi Naraym 
Sen d Sons, Ltd., In re (repotted in this issue) deals with a ques- 
tion of far-reaching importance to directors of Companies. While 
on the one hand, if the decision is properly understood and applied 
it would only prevent companies from intentionally evading in- 
come tax or super tax by distributing their profits in the guise of 
allowances or fees to their directors, if the exact scope of the de- 
cision and the principle underlying it are not properly appreciated, 
it is liable to be misapplied in such a way as to enable the income 
tax department to interfere with the citizen’s freedom of contract 
and the businessman’s right to manage his business and pay bis 
servants according to his discretion. 

The articles of association of a private limited company con. 
sisting of three shareholders who were also the directors of the 
company empowered the directors to draw an allowance and 
the directors drew Bs. 600 each per month. The income tax 
authorities on enquiry found that Bs. 175 per month would be a 
reasonable remuneration for the services rendered by the directors 
and that the amount of Bs. 600 was drawn by them not as bona 
fide remuneration for their serviees but as a mere device for 
minimising the company’s profits with a view to enable the com- 
pany to escape super tax, and refused to allow as business expen- 
diture the excess drawn by the directors over and above Bs. 175 
each per month. The High Court held that the question whe. 
ther a certain expenditure was expenditure incurred solely for the 
purpose of earning the profits within the meaning of Section 10 
(2) (ix) of the Indian Income Tax Act was a question of fact and, 
as the Commissioner had found that the excess over Bs. 175 per 
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month was not incurred solely for earning the profits, the High 
Court would not interfere. It was further of opinion that it was 
competent to the income tax authorities to ascertain whether the 
payments were hona fide payments or a mere device for the pur- 
pose of evading payment of income tax or super tax and this was 
also a question of fact. 

Scope op the Decision. 

It is of the utmost importance that the true principle under- 
lying this decision and the exact scope of the powers of the income 
tax authorities in this respect should he well defined and under- 
stood. A case almost on all fours decided by the Judicial Gom- 
mistee in 1932 and reported in 1932 A.O. 683, 101 L.J.P.C. 177 
and 1932 Comp. Cas. 641 (but which does not appear to have been 
brought to the notice of the Calcutta High Court), Aspro Ltd. v. 
Commissioner of Taxes, is reprinted by us in the current issue of 
our Inoome Tax Eeports, as it is a decision of the highest authority 
and throws more light on the subject, and we hope when the 
matter comes up again before the High Courts of India these 
powers will be defined more precisely than in LaTeshmi Narayan 
Sen dt Son’s Case. 

The decision in Lahshmi Narayan Sen <& Son's Case should 
not be understood as laying down that where directors have receiv- 
ed allowances or salaries and the income tax authorities think that 
the allowances or salaries are high, they have the power to make 
an enquiry as to what would be a reasonable remuneration and to 
allow as business expenditure only such amount as they think 
reasonable. The Company on the one part and the Directors on 
the other are the proper persons to decide what should be the pro- 
per remuneration for the directors and the income tax officers 
have no power to substitute their own discretion for that of the 
parties concerned. They have no jurisdiction to overrideithe com- 
pany’s right to decide what should be paid as remuneration to the 
directors. Their duty is only to find out whether the payments 
made are or are not genuine and bona fide payments of re- 
muneration, and if they are genuine and bona fide payments 
made towards remuneration, the income tax authorities must 
allow them as business expenditure even though in their opinion 
the amount fixed is extraordinarily high. In other words, under 
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SecUon 10 (2) (ia), the income tax authorities have no right to say 
that the assesBee othght not to have incurred so much expenditure 
by way of remuneration of directors and that they will allow only 
so much as they think reasonable on enquiry. They con only say 
chat the assesBee Aas not in fact and in truth ineurredao vaxLola. 
expenditure by way of remuneration of directors. The excessiwe 
aaturc of the remuneration is not in itself a ground for cutting it 
short but is only a matter which, combined with other circum* 
stances, may lead the income tax officers to a finding that the 
payments made to the directors were not hona fide payments for 
remuneration but in truth a distribution of the profits. The dis- 
tinction though fine is a substantial one. 

The correct principle can be gathered from the following 
passage in the judgment of Lobd Thaeebbxon in Aspro Limited 
V. Commissioner of Taxes cited supra ): — 

“The appellants maintained in the second place that the 
Commissioner was not entitled to challenge the amount paid by 
the company to its servants for their services on the ground of 
excess or over-generosity in its amount, for that was entirely a 
matter in the discretion of the company, and that he could only 
challenge the payment on the ground that it was not a genuine 
transaction being in fact fictitious, or the sums so paid being 
wholly, or partly, not truly paid as remuneration for their ser- 
vices The respondents substantially accepted the pre- 

mises of this contention.” 

Pension Paid Outside British India to Persons Residing in India. 

Sib T. Vijavabaqeavaohabya’s Case. 

A notification issued under Section 60 of the Indian Income 
Tax Act exempts from Indian income tax pay, leave salaries, and 
pensions paid outside India to persons residing out of India : (See 
Income Tax Manual p. 166). What about pay, leave salaries and 
pensions paid outside India to persons residing in India ? Prima 
facie it would seem that the maxim expressio unius exolusio 
alterius would apply to a case like this and that such payments 
made to persons residing in India are not exempt from Indian in- 
come tax. But the Lahore High Oourt, after an elaborate consi- 
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deration of the question, has come to the conclusion that even in 
the case of persons residing in India, pay, leave salaries and pen- 
sions paid ontside India, cannot be assessed to income tax in 
British India. Under Section 4 (1) of the Indian Income Tax Act 
only such income as accrues or arises or is received in British 
In^ia can be assessed to income tax in India. In their Lord- 
ships’ opinion, income does not accrue or arise where it is earned 
or where the source of the income is situated, but where there is a 
right to demand payment of it or where it is in fact paid. Under 
the Civil Service Buies where pension is payable in rupees it is 
payable at any treasury in India or at the pensioner’s option at 
the Home Treasury. Where the pensioner exercises his option to 
receive his pension in England as in this case it accrues or arises 
in England and is not therefore assessable under the Indian 
Income Tax Act. The notification made under Section 66 is in 
their Lordships’ opinion superfluous. It appears from the judg- 
ment that Mr. Sundaram in his Law of Income Tax is also of the 
same view. 


Is TEE DbOISION SoUED ? 

The observations of Mr. Jtjstiob Mtjkbbji in Bogers Trait 
Shellac A Co.’s ease (I. L. B. 62 Cal. 1) and of Mr. JtrsxiOE Obeis- 
lON in the case of Phra Phraison Salarak (I. L. B. 6 Bang. 598) 
which have been strongly relied upon by their Lordships, when 
read carefully and along with the facts of the cases are not only 
not ‘decisive of the present case’ but do not even support the con- 
clusion of their Lordships. Mr. Justice Mueebji distinctly says 
that the words ‘accrue or arise’ refer to a stage anterior to the 
point of time when the income becomes receivable. This is no 
authority for the view that income accrues where it becomes re- 
ceivable but supports the view that it may accrue at one place and 
become receivable at another. What Mr. Justice Obmiston held 
in the Bangoon case was that where a Siamese G-overnment 
Ofiiciai did some work for the Siamese Government in Burma, 
his pay did not accrue or arise in Burma. The inference from 
this decision is that even if Sir T. Yijayaraghavacharya had 
worked in England his pay would have accrued in India. This 
case also does not support the view taken by the Lahore High 
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Coact. The decision of the Allahabad High Court in In re Saun- 
ders (I.L.B. 64 All. 223) is a mnch stronger case than the present 
one. There the Fond out of which the allowance was paid to the 
Bishop of Lucknow was in the United Kingdom and the allowance 
was payable only in the United Kingdom. Still it was held that 
the income accrued in India as it was paid to the assesseCcas 
Bishop of Lucknow. Sir T. Yijayaraghavacharya’s case seems to 
be a typical instance of income which ‘ accrued or arose ’ in British 
India but was ‘ received * outside British India. In our view even 
apart from the inference from the notification, the weight of 
authority as well as principle is in favour of the view that pay, 
leave salaries and pensions paid outside India, to Indian Civil 
Servants residing in India accrue or arise in India, and we await 
with great interest the opinion of the other High Courts on this 
important question. 

There is also another aspect of this case to which their Lord- 
ships ’ attention does not appear to have been drawn. Where a 
salary or pension is receivable at A, B or G according to the asses- 
see’s option, it does not necessarily accrue at the place where the 
assesses, exercising his option, receives it. It can accrue at place 
A and yet may be receivable at B or C. The fact that the asses- 
see had an option to receive his pension at London and did receive 
it there does not necessarily lead us to the conclusion that the 
income accrued at London. 

If the view propounded in this case as to the meaning of 
‘ accrue or arise ’ is correct, foreigners who enter into contracts of 
service and serre in India, cannot be assessed to Indian income 
tax in respect of their salaries, if they make it a condition of the 
contract of service that their salary should be paid by their em- 
ployers into a Bank outside British India to iheir account. 

‘ Annual Value * : H^ether Includes Municipal Tax Paid by Tenant : 

A Full Bench Ruling. 

In the year 1931 the Lahore High Court decided (by a majo. 
rity) in Chunnamal Saligram v. Commissioner of Income Tax, Pun- 
jab (131 I.C. 193 ; A.I.B.. 1930 Lah. 320) that the term ‘ annual 
value ’ in Section 9 of the Indian Income Tax Act meant the annual 
money benefit derivable from the property by the landlord and that 
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where property is leased out to a tenant for a fixed rent and the 
tenant is also directed to pay the municipal tax, the amount of 
municipal tax payable by the tenant is not to be included in fixing 
the * annual value ’ of the property for the purpose of assessing its 
owner to income tax. In the next year the same question arose 
before the Calcutta High Court in Krishna Lai Seal In re, [193*2, 
I.L.E. 60 Gal. 357]. The learned Judges who heard the case 
dissented from the ruling of the Lahore High Court in Ohunnamal 
Saliyram’s Case and the reasoning on which it was based. 
Owing to this conflict of judicial opinion the matter was again 
referred to a Full Bench of seven Judges by a Division Bench of 
the Lahore High Court in a recent case reported at p. 250 infra 
{Lalla Mai Somgham Lai v. Commissioner oj Income Tax, Punjab) 
and the learned Judges (Young, G.J., Coldstream, Monroe, 
Skemp, Bhide, Currie and Abdul Eashid, JJ.) have unanimously 
overruled OhunnamaPs Case and followed the decision of the 
Calcutta High Court in Krishna Lai Seal In re. We may now 
take it to be settled law that in estimating the sum for which a 
property might reasonably be expected to let from year to year for 
the purpose of fixing its annual value, the amount paid by the 
tenant on account of municipal tax should be included, that 
is to say, should be treated as part of the rent payable by the 
tenant to the landlord. It must, however, be noted, as their 
Lordships have taken care to observe in this case, that the amount 
of rent payable by the tenant to the landlord is only prima facie 
evidence of the annual value and a consideration of the rents paid 
for similar and similarly situated properties in the locality may 
show the annual value in any particular case to be less or more 
than the rent actually paid. 

Imposition of Penalty in Best Judgment Assessment Cases. 

In Benarsi Das v. Commissioner of Income Tax, Punjab i£ 
N.W.F.P. (reported at page 217 of the current volume) 
certain important points relating to the imposition of penalty in 
iiest judgment assessment cases are discussed. Under Section 28 
(1) of the Income Tax Act if the Income tax Officer, the Assistant 
Commissioner, or the Commissioner in the course of any proceed- 
ings under the Act, is satisfied that the assessee has concealed the 
particulars of his income he may impose a penalty. In Benarsi 
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Das's ease there was a best judgment assessment and after reject- 
ing an appeal therefrom on the ground that no appeal lay, the 
Assistant Commissioner imposed a penalty. The High Conrt held 
that, as no appeal lay and the appeal to the Assistant Commissioner 
was rejected on this ground, the Assistant Commissioner had there- 
after no power to impose a penalty. The High Court further bald 
that the Commissioner also cannot himself impose a penalty in fur- 
ther proceedings taken by the assesses under Section 32 or when an 
application was preferred to she Commissioner under Section 
66 (2) of the Act praying that he may refer to the High Court 
the question of the validity of the imposition of the penalty by the 
Assisiant Commissioner. It would thus appear that penalty can be 
levied in best judgment assessment cases only by the Income Tas 
Officer who makes the assessment. 

It will be noted that in Benarsi Das’s Case proceedings for 
imposition of penalty were started after the Assistant Commissioner 
had rejected the appeal. Has the Assistant Commissioner power 
to take proceedings for imposition of penalty before disposing of the 
case ? We think the Assistant Commissioner would have no power 
to impose penalty even before disposing of the appeal, as under the 
Income Taz Act no appeal lies from an order of assessment made 
under Section 23 (4) and an appeal preferred against such an as- 
sessment cannot be regarded as * a proceeding under the Act ’ with- 
in the meaning of Section 28 (1). 

Sir David Yule’s Case 

The Law Journal of England contains the following interest- 
ing note on Sir David YuWs ease recently reported by us. 

“All good subjects at home and overseas can scarce forbear 
to cheer when the Income Tax Commissioners suffer a reverse in 
the Law Courts; and no tears were shed when the Judicial 
Committee (Lords Thankerton, Bussell of Eillowen, Maugham, 
Sir Sidney Bowlatt and Sir Shadi Lai) upheld the judgment of 
the High Court of Calcutta in the case known as the Income Tax 
Commissioner, Bengal v. Mereantile Bank oj India Ltd., and 
others. The question arose in connection witS the vast estate 
left by the late Sir David Yule, of India. The estate included 
holdings of shares in 30 companies. 
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The brief story as told by the High Court, was as follows. All 
the companies had very large accumulation of undistributed 
profits. . . . The trustee had to meet very heavy outgoings 

for duties both in the United Kingdom and in India in relation to 
the estate of the deceased, and it was to provide funds for such 
duties that a scheme was devised whereby accumulated profits 
would come into their hands and be available for the purpose of 
meeting such charges without, it was hoped, their rendering 
themselves liable to assessment to income tax in respect of such 
monies as by such means reached them. . . . The proposal 

was to capitalise the company's reserves and make a distribution 
to the shareholders in the form of debentures on redemption of 
which the funds required would be available. 

The distribution and redemption duly occurred : and the In- 
come Tax Commissioner asked whether the transaction represent- 
ed income, profits or gains, etc., liable to income tax ? The answer 
of the High Court of Calcutta and of the Judicial Committee was 
in the negative. The sum was not * income ’ but * capital 
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Re-assessment : Scope of Sec. 34. 

Upon the vexed question when income can be said to have 
‘escaped assessment ’ and can be re-assessed under sec. 34 of the 
Income tax Act, there are two recent judgments which deserve 
special notice. The first is a judgment of the Bangoon High 
Court reported at p. 209 of the Income tax, "Reports, Commissioner 
of Inoome tax Burma v. Dey Brothers, and in this case the Chief 
Justice of the Bangoon High Court (Sib Abieub Page) has, with 
his usual ability and clearness of exposition discussed the scope 
of section 84. His Lordship’s decision in TJ Lu Nyo’s case (1933- 
1 LT.B. 873) — that income in respect of which a final and conclu- 
sive assessment has been made by an income tax officer, cannot 
be subjected to a revised assessment by his successor merely 
because there is reason to think that the previous estimate of 
the income was too low — and the statement of the law made by 
his Lordship in that case have been emphatically re-affirmed, in 
spite of the fact that that case was dissented from by the Bombay 
High Court in G. V. Manohar’s case (1985, 3 I.T.B. 438). With 
regard to the dissent of the Bombay High Court, the learned Chief 
Justice said : 

'Further, I am of opinion that the animadversions passed 
by the Bombay High Court in Commissioner of Income tax, 
Bombay v. Q, V. Manohar upon certain observations of a Bench 
of this High Court in U Lu Nyo's ease were not justified. The 
learned Judges who decided Commissioner of Income tax, Bombay 
V. Q. V. Manohar while agreeing with the actual decision in U 
Lu Nyo's ease appear to have been under the impression that 
in U Lu Nyo's ease this court had held that ‘income from a 
particular source cannot be re-assessed under sec. 34’. With all 
due respect this court in U Lu Nyo’s ease did not and did not 
purport to lay down the law in that sense. In U Lu Nyo’s case 
as in Commissioner of Income tax Bombay v. Q. V. Manohar an 
inoome tax officer in a subsqeuent year of assessment, arriving 
at a different estimate of the income that had accrued in the 
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previous year from that at which the income tax officer in the 
previous year had arrived, proceeded to re-assess under sec. 34 
the difference between the amount of the two estimates as being 
income that had escaped assessment in the previous year. That 
we held to be an attempt by one income tax officer to go behind 
aiSd revise the assessment made by the income tax officer in the 
previous year merely because he disagreed with his predecessor’s 
estimate of the amount of the assessable income. In that con- 
nection the court laid down that the Income tax officer had no 
jurisdiction to revise the assessment for the previous year which 
was completed and had became final’. We respectfully adhere 
to what was said m tf Im Nyo’s case for in our opinion income 
in respect of which a final and conclusive assessment has been 
made cannot be subjected to re-assessment, except when the 
assessment has been made at too low a rate, either under sec. 
34 or any other section of the Act. 

In this case the income for the year 1930-31 was at first 
assessed at 14 per cent, of the sales at Bs. 8,267. Subsequently 
on the ground that the accounts for the year 1932-33 and 1933- 
34 showed 24 per cent, and 20'8 per cent, profits respectively 
on a smaller turnover, the income for 1930-31 was re-assessed at 
Bs. 68,267. It was held, applying the principle of U Lu Nyo's 
ease that the re-assessment under sec. 34 was illegal and that the 
second assessment was not based on facts but on surmises and 
hypotheses for which there was no sound foundation and could 
not be sustained. 

It may be noted that in commenting upon the Bombay case 
we had also stated that the Bombay High Court had not properly 
interpreted U Lu Nyo's case and that the dissent was unjustified 
(vide 1936 I. T. E. Notes and Comments p. 77.) We are glad to 
find that Bangoon High Court has re-affirmed U Lu Nyo's ease. 

The second case to which reference may be made is the de' 
cision of the Lahore High Court in Nawal Kishore Ehariati 
Lai V. Commissioner of Income tax, Punjab reported at. p. 287 
infra. The line which demarks this case from the case of Bey 
Brothers is a narrow one and it may perhaps be difficult to re- 
concile this case with Bey Brothers' ease but for the fact that in 
Nawal KisJiore Ehariati LaVs ease, the Commissioner found 
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from a comparison of the profits of earlier years that all the sales 
had not been truly entered in the account books on the basis of 
which the first assessment was made. The High Court held 
under these circumstances that the amount representing the profits 
on the sales which were not shown in the accounts had ‘escaped 
assessment’ and the Commissioner could not re-assess them under 
sec. 33 in the exercise of his revisional powers after the expiry 
of the period of one year prescribed for taking proceedings 
under sec. 84. 

Registration of Hindu Undivided Family As Firms : Sees. 25 A and 26 A. 

The decision of the Patna High Court in Laehiram Baldeo- 
das V. Commissioner of Income tax, Bihar and Orissa (reported at 
p. 279) throws much light on certain questions which an income 
tax officer may have to decide when an application is made to 
him under sec. 26A for registration of a Hindu undivided 
family as a firm. Begistration as a firm has certain advantages 
and instances where the members of a family produce a partner- 
ship deed and claim that they should be registered as a firm and 
be taxed as a registered firm and not as an undivided family are 
of common occurrence. The theory that there can be division 
of a family by unilateral declaration without an actual partition 
of the family property has given rise to some difficulties in 
ayplying sec. 26-A. WoBX, Aoxo., C. J., has laid down in 
this case that income tax authorities are not concerned with 
the notional separation in status in the eye of the law. In his 
Lordship’s opinion, under sec. 26 A of the Income tax Act, the 
Income tax officer does not enquire into a question of separation 
or disruption of the family notional or otherwise ; he has to 
enquire into the question of whether the joint family property 
has in fact been divided. And DhavIiB J., said : “Some of the 
argument before us has proceeded on the footing of what is 
called the notional separation of a Hindu joint family which 
sometimes gave rise to very difficult questions of law ; and the 
legislature has got over the difficulty by enacting specially in 
Sec. 25 A of the Act that what the income tax authorities have 
to proceed upon is whether 'the joint family property has been 
partitioned amongst the various members or groups of members 
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in definite portions”. That is a concrete gnestion of fact which it 
is fairly easy to investigate. 

His Lordship has further held in this case that where there 
is no evidence to show that the family property has in fact been 
divided and it is not suggested that a partnership exists alongside 
thS joint family firm an income tax officer would be justified in 
coming to the conclusion that the partnership alleged to exist 
between the members of the family is not genuine and in declin* 
ing to assess the members of the family as a firm instead of as a 
Hindu undivided family. 

Overdrafts on Security of Fixed Deposits. 

The decision of the Lahore High Court in Maonabb’s case 
(reported at p. 306 below) reveals one of the disadvantages of 
getting overdrafts from banks on the security of fixed deposits, 
especially to persons who do not carry on business. An assessee 
can claim a deduction of interest paid only in respect of capital 
borrowed for purposes of a business. Consequently, if a person 
who does not carry on business borrows money on the security 
of a fixed deposit made by him, he will have to pay income tax 
on the whole of the interest credited to him by the bank in res- 
pect of the fixed deposit. He will not be permitted to deduct 
the interest paid by him to the bank on the overdraft taken by 
him from the interert accruing due to him on the fixed deposit. 
Mr. Macnabb had a fixed deposit to the extent of Bs. 74,000 in 
a bank. He borrowed Bs. 66,600 from the bank for purchasing 
some shares as the fixed deposits had not matured. It was held 
thac he was not entitled to have the interest paid by him to the 
bank on the overdraft deducted from the interest received by him 
on the fixed deposits. 

We would inviie the attention of Banks to this undesirable 
situation and think that if rules as to overdrafts on the security 
of fixed deposits are framed or agreements are entered into in 
such a way as to entitle the customers to get interest only in 
respect of the amount by which the fixed deposit exceeds the 
overdrafts, a method can be found out to save customers from 
being unnecessarily subjected to income tax. 
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Jurisdiction of Civil Courts Over Income Tax Authorities. 

The qaeetion when the ordinary civil courts can interfere and 
set aside acts of statutory authorities is a very difficult one and 
though it has been laid down in several cases as a general proposb 
tion of law that the civil courts can interfere if the authorities 
have acted ultra vires and that they cannot interfere if the autho- 
rities have merely acted illegally or wrongly, the application of this 
principle to the particular facts of a case is beset with difficulty. 
The line which separates ultra vires acts from acts which are illeg- 
al or wrong is somewhat narrow. Further, when the jurisdiction of 
the authorities depends on the existence of certain facts and the 
authorities have found these facts wrongly, the question arises 
whether these findings are also final though wrong, so as to pre- 
clude the civil courts from interfering. The decisions are to the 
effect that if the statute creating them has also invested them with 
the jurisdiction to determine the facts upon which their jurisdic- 
tion to act depends, their decision will be final even though their 
finding as to the existence of the facts which give them jurisdic- 
tion turns out to be wrong. These principles are discussed with 
particular reference to the acts of income tax authorities in an 
elaborate judgment by Varadachariar and Stodart, JJ., of the 
Madras High Court in a recent case decided on May 1, 1936, and 
reported at p. 341 below. 

Mbvtappa Chbttiab’s Case. 

The exact question that had to be decided in the case was 
whether the civil courts have power to entertain a suit for a de- 
claration that the plaintiff was not liable to be assessed to income 
tax as he was not residing in British India and for recovery of the 
tax levied from him. The Income tax authorities had found that 
he was a resident of British India and not of French territory as 
alleged by him, and had accordingly assessed him under the Indian 
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Income Tax Act. The High Court held that as the assessing 
authorities had jurisdiction to decide whether he was residing in 
British India and as they had decided after due enquiry that he was 
a resident of British India, their assessment cannot be questioned 
in the civil court. A brief reference to the earlier decisions will 
show that this judgment goes much further than those decisions 
and considerably narrows the powers of the civil courts. 

Bablieb Decisions. 

In Haji Bahmatulla Haji Pir Mahomed v. Secretary of 
State for India, (92 I.C. 361), where the ground of denial of liab- 
ility was that the -profits did not accrue or arise in British 
India, it was held that the civil Courts had authority to interfere. 
In In re Bamjidas Mahaliram (62 Cal. 1011 ; 1936 I.T.R. 26) it 
was held that it is not for the Income tax Officer to decide whether 
the state of facts contemplated by sec. 34 exists and if he reopens 
the assessment without their existence he is acting without juris* 
diction, and the civil courts could interfere. In Bajah of Bamnad 
V, Secretary of State (62 Mad. 17) it was laid down that where a 
certain income is outside the scope of the Act, such as agricultural 
income or income not earned in or brought into British India any 
assessment in respect of such income would be outside the scope 
of the Act and a civil suit to recover it would not be barred. 
Similarly, in Dayaram Bamdas v. Secretary of State for India 
(78 I.C. 940) it was observed that if the income tax authorities had 
levied assessment on the classes of income exempted by the Act 
they would have overstepped the limits of their jurisdiction and 
the assessment would not have been under the Act. The learned 
Judges of the Madras H-gh Court have got over all these decisions 
and opinions and held that even where the assessee claims to be 
a non-resident the civil Courts have no power to interfere. 
Where the assessment is impeached on the ground that the asses- 
see did not reside within British India and was consequently be- 
yond the jurisdiction of the Income tax Officer — indeed beyond 
the limits where the Income tax Act applies — the assessee has a 
case much stronger than the earlier cases just referred to. 

On Pbinoiple 

Upon principle also the decision seems to go very far ; for as- 
sessment of a person who is not a resident of India seems clearly 
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to raise a gnestion of jurisdiction and stands on a different footing 
from assessment of one who merely contends that tinder some pro- 
vision of the Income Tax Act he is not chargeable. We also find 
nothing in the Income Tax Act to warrant the view that the legis- 
lature has invested the income tax authorities with the jurisdiction 
to decide finally whether a person is a resident of British India or 
not. The reference to Secs. 42 and 43 is not much in point as 
under those sections it is the agent of the foreigner, who resides in 
India who is taxed. The Act says ‘No suit can be brought to set 
aside or modify an assessment made under the Act*. The fact that 
the legislature has not used the expression ‘an assessment made 
or purporting to have been made under this Act ’ — an expression 
with which it is quite familiar — also has some significance. In 
any event the section does not preclude the civil courts from 
granting a declaration of the status of the assessee and his non- 
liability to be taxed, at least so as to protect him from being as- 
sessed similarly in future, even assuming an assessment actually 
made cannot be set aside or the amount paid refunded. 
Non-Residents. 

The Judgment of the Judicial Committee in the Bombay 
Trust Corporation case (reported below at pp. 328 to 340, deserves 
the careful attention of foreign companies and other non-resid- 
ents. Sections 42 and 48 of the Indian Income Tax Act empower 
the income-tax authorities of India to tax foreigners who derive 
profit through a business connection in India. The Hong Kong 
Trust Corporation had a business connection with the Bombay 
Trust Corporation and it was held by the Judicial Committee in 
the year 1930 that in respect of interest paid by the Bombay Co., 
it can be treated as an agent of the Hong Kong Co., and that it can 
be assessed to income-tax as such. The Bombay Co.^ was being 
thus assessed till 1926. During the latter part of the year 1926 in 
order to avoid being taxed in this way the Hong Eong Corpora- 
tion and the Bombay Corporation agreed that all fixed deposits 
should be converted into call loans and that the entire loan should 
be paid back to the Hong Eong Co., through their common ban- 
ker. The Bombay Company thereafter took loans from this bank 
and paid interest to the bank. The income-tax authorities again 
taxed the Bombay Company on the interest paid in 1927 on the 
ground that all the three companies including the banking com- 
pany were under the control of the same persons and working in 
concert and the interest paid to the bank really represented the 
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profits of the Hong Eong Company, The Judicial Committee 
held that there was no material upon which the income tax 
authorities could come to such a finding and that the assessment 
was illegal. The entries in the accounts clearly showed that the 
loans were taken from a third party, a banking company, and the 
income tax authorities were not entitled in the absence of evid- 
ence, to treat the loan by the banking company as a loan by the 
Hong Eong Company. 

Sir George Bankin in delivering the judgment observed : 

‘ However sceptical the attitude which the income tax auth- 
orities many think fit to adopt towards the declarations offered 
and the entries made in the Bombay Company’s books, it is 
necessary, if the assessment is to be supported, that there shall be 
some evidence to show that in 1927 the loan from the Hong 
Eong Co., continued and that interest accrued or arose to that 
company thereon. ’ 

As his Lordship has pointed out later on, the question at issue 
has to be decided according to the legal rights resulting to the 
parties from what they in fact did and agreed to do. If the lender 
really accepts a credit in the books of a third party in discharge of 
the loan and if the borrower really intends to become liable to 
that third party, the borrower succeeds in changing bis financier. 
Where the only evidence is to that effect it is not, in the absence 
of any positive evidence, sufficient to entitle the income tax 
authorities to hold that the quondam lender still continued to be 
the lender and to receive the interest. 

Foreign companies and non-residents who find themselves in 
the predicament of the Bombay Trust Corporation would be well 
advised in following the procedure adopted by the assessees in 
the present case. 
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Commissioner’s Power To Demand Security Before Refunding Tax Pend- 
ing Appeal to Privy Council. , 

We had adverted to the main point decided by the Judicial 
Committee in Commissioner of Income Taos, Bombay Presidency 
V. The Bombay Trust Corporation Ltd, (1936, 4 I. T. B. 323) in 
our September issue. The judgment contains some further pro- 
nouncements on the powers of the High Courts and Income Tax 
Commissioners which require notice. Where an assessment is 
declared to be illegal by the High Court on a reference, is the 
Commissioner entitled, before refunding the income tax to the 
assessee, to demand security from the assesses or any third per- 
son for the payment of the tax in case the tax is levied again or an 
appeal which the Commissioner intends to prefer to the Privy 
Council proves successful. Upon this question the Bombay High 
Court had held that the Commissioner had no such power and the 
Judicial Committee have upheld this view in these words: ‘*Their 
Lordships cannot but agree, however, with the comments made 
by the learned Chief Justice upon the Commissioner’s order im- 
posing as a condition of refund that Messrs. E. D. Sassoon & Co. 
Ltd. should undertake to be responsible for paying back the 
amount in case an assessment were levied again or the matter was 
taken on appeal to the Privy Council”. 

Power of High Court to Direct Commissioner to Refund Tax Illegally 
Levied. 

The Judicial Committee appear to be of the opinion that where 
the High Court has found in a case referred to it under Section 66 
of the Income Tax Act that the assessment in question is illegal, 
it has no power under the Specific Belief Act to direct the 
Commissioner to refund the tax illegally levied, in view of the 
fact that a decision under Section 66 is only ‘advisory’ and in 
view of clause (g) of Section 45 of the Specific Belief Act which 
provides that nothing contained in Section 45 “shall be deemed 
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to anthoriee any High Court to make any order on any other 
servant of the Crown as such merely to enforce the satisfaction of 
a claim upon the Crown”. The Judgment of the Judicial Com- 
mittee is however not very clear, for, though it is stated in one 
place that ‘the action taken by the High Court under the Specific 
Belief Act was however incorrect’, we find later on a passage to 
the following effect ; “Whether the Commissioner of Income Tax 
either generally or under Section 66 (6) of the Income Tax Act 
is in this position as regards the refund of tax paid under an in- 
valid assessment is the question raised by Clause (p) of Section 45 
of the Specific Belief Act. This their Lordships do not find it 
necessary in the present case to decide.” 

Commissioner’s Power to Order Re-enqniry After Adverse Decision of 

High Court. 

There are also some observations in the judgment of the 
Judicial Committee in the abovesaid case, namely. Commissioner 
of Income Tax, Bombay v. The Bombay Trust Corporation (1936, 
4 I. T. B. 323) regarding the power of the Commissioner to make 
a further enquiry after an adverse decision of the High Court in 
a case referred by him (vide pp. 337-338). Under Section 66 the 
Commissioner has to state all the facts and his findings thereon 
in a reference, and investing the Commissioner with power to 
burke the decision of the High Court and start the entire proceed- 
ings afresh by making further enquiries when the decision of the 
High Court goes against him may render the whole proceedings 
before the High Court futile ; but this passage in the judgment of 
the Judicial Committee is also somewhat obscure and we have to 
await a clearer pronouncement on the subject. Though the deci- 
sion of the High Court in a reference under Sec. 66 of the Act 
may be m.erely advisory, the advice given is intended to be followed 
and not ‘flouted or ignored’ as the learned Chief Justice of the 
Bombay High Court has said ; and the power of the Commissioner 
under the Inoome Tax Act to direct a further enquiry is not in- 
tended to enable the Commissioner to override or ignore the 
opinion of the High Court. 

Bad Debts : Confused State of the Law. 

The judgments of the Lahore High Court in the cases of 
Hamand Bai Sarbhagat Bai v. Commissioner of Income Tax, 
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Punjab dt N. W. F. P., Commissioner of Income Tax, Punjab v. 
HuTeum Chand Jagadhar Mai and 8om Ohand Maluk Ohandv. 
Commissioner of Income Tax, Punjab (reported below at pages 336, 
380 and 382 respectively) show that the law relating to bad debts 
is in a very unsettled state. In these oases we find the Income 
Tax Officer, Assistant Commissioner, Commissioner and the High 
Court coming to diametrically opposite conclusions on the gads, 
tion when a debt becomes bad on the very same set of facts. 

In the first case the Income Tax Officer held that a debt 
claimed as a bad debt in 1931-32 had not yet become bad in that 
year. The Commissioner held that it had become bad in 1928 
and the High Court held that it could not have become bad till 
1931-32. 

In the second case the Income Tax Officer held that the debt 
had become bad in 1929. On appeal the Assistant Commissioner 
held that the debt had not become bad even in 1932-33. The 
Commissioner agreed with the Income Tax Officer ; but the High 
Court held that the debt had not become bad in 1929 and that 
whether it became bad in 1932-33 or later was a guestion of fact 
to be decided by the Income tax authorities. 

In the third case the Income Tax Officer held that the debt in 
guestion had not become bad in 1932-33. The Assistant Commis- 
sioner held that the debt had become bad in 1930. The Com- 
missioner agreed with the Assistant Commissioner ; but the High 
Court held that the Commissioner’s opinion was not based on 
any evidence or reasoning and that the debt had not become bad 
in 1930. 

If there can be so much divergence of opinion on the gues- 
tion when a debt can be said to have become bad the position of 
assessees is guite insecure. 

All this confusion is, in our opinion, due to a fundamental 
error in approaching the guestion. As we have pointed out in 
our Notes and Comments in Volume III of the Income Tax Re- 
ports page 56 the guestion as to when a debt becomes bad is 
not a fact which can be proved by any evidence like other tangi- 
ble facts. No one can specify the exact point of time when a 
debt becomes bad. The financial stability of a debtor often changes 
gradually and imperceptibly. When a debt becomes bad is really 
a matter of opinion and the opinion of the creditor must be respeo- 
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ted and acted upon by the income tax authorities and the Courts 
unless it is proved to be capricious or ma2a/(2e. It is a matter 
for regret that the Judicial Committee did not lay sufficient em- 
phasis on this aspect of the question in Sir 8. M. Ohitnavis’ Case 
but simply laid down that “whether a debt is a bad debt and, if 
so, at what point of time it became a bad debt, are questions of 
fact to be determined, in case of dispute, by the appropriate tri- 
bunal upon a consideration of all relevant and admissible evidence” 
We have adverted to this matter in detail once and do not wish 
to dwell upon it further. We may, however, point out to our 
readers that the judgment of the Lahore High Court in the third 
case referred to above, namely, Som Chand Maluk Chand's case 
is an authority for the position that a creditor is not bound to 
strike off a bad debt as a debt as soon as he finds that his debtor is 
in difficulties. Sib James Addisob and Abdul Baseid, JJ., have 
observed in this case that “It does not follow that because a firm 
is in difficulties it will never recover and that all debts due by it 
should immediately be struck off as bad debts”. 

Liability of Executors. 

The Judgment of the Privy Council in the case of The 
Trustees of The Sir Currimbhoy Ebrahim Baronetcy Trust [2 
I. T. B. 148] establishes that trustees are liable to pay income 
tax on the income of the trust property. Similarly executors 
are liable for income tax in respect of the income which finds its 
way into their hands in their capacity as executors. A. S, Forbes 
V. Secretary of State for India (I. L. B. 42 Cal. 151) and the 
recent case of P. C. MalUcJc and D. C. Aich In re (reported at 
page 369) are instances where executors have been so held liable. 
Two other important points relating to assessment of executors 
have now been decided in the case of P. C. Mallieh and D. C. 
Aich, In re. 

Cost of Obtaining Probate. 

Where the testator has provided that the cost of obtaining pro- 
bate is to be met by the executors out of the income of the estate, 
are the executors entitled to claim that such cost should be de- 
ducted in computing their chargeable income ? In other words, is 
the expenditure so incurred an allocation of the revenue of the 
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estate before it becomes income in the hands of the execntors or 
is it an application by the executors of a part of the income in 
their hands in a particular way. The Calcutta High Court has 
held in this case that it is not case of allocation of revenue before 
it becomes income but only application of the income which has 
come into the executors’ hands, and that consequently such es< 
penditure cannot be deducted in computing the chargeable income 
of the executors. 

Amonats paid Oat of Income For Performance of Testator’s Addya 

Sradh. 

The other question which has been dealt with in this case is 
whether, when there is a provision in the will directing the exe- 
cutors to pay a certain amount for defraying the expenses of the 
testator’s addya sradh (a religious ceremony in connection with 
the death of the testator) to the person who is entitled to perform 
the same under the Hindu Law, the executors are entitled to 
claim that the entire amount so directed to be paid or the portion 
of the amount which is actually paid during the year of account 
in accordance with this direction, must be excluded from the 
chargeable income. 

Their Lordships have answered the above question also in 
the negative, that is to say, they are of opinion that neither the 
entire amount directed to be paid nor the actual amount so paid 
can be deducted. Such expenditure is also not an allocation of 
the revenue before it becomes income in the executors’ hands but 
an application of the income in a particular way. 

This principle is, we presume, not confined to the particular 
kind of expenses considered in this case but will also apply to 
other directions contained in a will for application of the income 
of the estate in a particular way. In such cases, merely because a 
provision is made in the will itself, it cannot be held that the 
chargeable income of the executors is only what remains after 
the directions of the testator are carried out. As their Lordships 
have observed in this case, Bejoy Singh Dudhuria’s Case in which 
it was held that an amount payable to the assessee’s step-mother 
for maintenance under the directions of his father’s will could not 
be regarded as income in the assessees’ hands is distinguishable 
from oases of this natfire. 
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Death of Partner Before Assessment of Firm : Right of Partners’ Heirs to 

Claim Refund Under Section 48 (2). 

The deoision of the Judicial Commissioners’ Court of Sind 
in Zenab Eaderbhoy v. Secretary of State for India (reported be- 
low at page 389) in which Exjpohand Bilabam & Havbliwala, 
Additional Judicial Commissioners, have confirmed on appeal the 
decision reported in 22 S.L.B. 426 raises a question of some 
importance to businessmen. Where a registered firm has been as- 
sessed on its profits and the rate of income tax payable on the 
income of the individual partners is less than the rate at which the 
profits of the firm were assessed. Section 48 (2) of the Indian In- 
come Tax Act entitles the members of the firm to a refund on 
their shares of the profits calculated at the difference between 
the two rates. If the total income of the member in the previous 
year was below the minimum chargeable, then also the section 
(as amended in 1983) entitles the member to a refund of the in- 
come tax which has been levied on his share of the profits. 
Where a partner dies before the year of assessment, is his legal 
representative entitled to claim a refund on the share of the 
profits of the deceased partner which had devolved on him ? In 
the above-mentioned case it has been held that Section 48 (2) ap- 
plies only to a person who has been assessed and does not apply 
to a person who was dead before the assessment on his income 
was made and that' in a case of this nature the partner’s legal re- 
presentatives are not entitled to a refund under Section 48 (2). 
In this case there was no doubt the fact that the firm itself was 
registered only after the death of the partner whose legal repre- 
sentative was claiming the refund but the judgment seems to 
proceed on a wider ground. If the decision is right, the position 
of the heirs of a deceased partner is a little anomalous and the 
legislature must set matters right. There is no reason why if the 
living partners can claim a refund, the heirs of a deceased part- 
ner cannot. The death of a partner should not be made a ground 
for not giving a refund to which he would have been entitled if 
he had been alive. 

No doubt there is a new section, sec. 48 A, Sub-section (1) 
which confers a general power to make refunds but it is doubtful 
whether the wording of that section would cover a case like this. 
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ASSESSMENT OF CO-OWNERS AS AN ASSOCIATION OF INDIVIDUALS. 

Teb Case ob B. N. EiiIAS and others, In re. 

Onr readers may remember the case of B. N. Elias and 
others, in re (1935 1. T. B. 408) and onr comments on that deci- 
sion at page 81 of the Notes and Comments in the same volume. 
It was held in that case that four persons who had purchased a 
property consisting of buildings in certain definite shares as 
tenants in common constituted an association of individuals and 
could be assessed as such. We expressed some doubt about the 
correctness of that decision and observed : 

“We think a distinction must be made between co-owners 
who enjoy property as tenants in common and an association of 
individuals owning property. The expression ‘association of in- 
dividuals' is intended to apply to combinations such as clubs, 
societies and other institutions and is not applicable to co-owners 
of immoveable property holding definite shares therein even* 
though they might have purchased the property under the same 
sale deed and appointed an agent by the same power of at- 
torney.” 

View of the Allahabad High Ootjbt. 

The decision of the Allahabad High Court in a recent 
case reported at p. 412 below {Mohammad Aslam v. Commissioner 
of Income Tax, U. P.) has removed the misconceptions likely to 
arise from the decision of the Calcutta High Court in In re 
B. N. Elias. The learned judges of the Allahabad High Court have 
held in this case that the expression ‘association of individuals’ in 
Section 8 of the Income Tax Act is not wide enough to cover the 
case of a number of persons having specified but undivided shares 
in property which produces income. Their Lordships say that 
the expression is yusdem generis with the word immediately 
preceding, vis., ‘ firm ’ and that before there can be an associ- 
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ation of indiyidnals within the meaning of the section it must 
first be shown that the association has at least some of the at* 
tributes of a firm or partnership though not in the strictly legal 
sense of the term. Their Lordships have further held that the 
appointment by a body of co-owners of a common collecting 
agent will not convert such a body into an association of indi- 
viduals. But they have expressly refrained from giving an opinion 
as to what the position would be if the co-owners of an income- 
producing property appoint one or more persons, whether from 
among themselves or from outside, to perform all the functions 
of a common scheme of management. Even in such a case wc 
are clearly of opinion that the income of co-owners who hold de- 
finite shares in specific immoveable property cannot be assessed 
as the income of an association of individuals. 

The Tbtjb Tbsi. 

Though the learned Judges of the Allahabad High Court 
have rightly laid down that a body of mere co-owners having un- 
divided but definite shares cannot be treated as an association 
of individuals, the reasoning on which they have based their 
decision and their definition of the attributes of an association 
are open to criticism. The absence of a comma after ‘ firm ’ does 
not lead to an inference that the expression ‘other association 
of individuals’ is bracketed with ‘firm’. When we say ‘ A, B 
and 0,’ the absence of a comma before ‘and’ does not lead to any 
inference that there is a closer connection between 0 and B, 
than between C and A. If any such closer connection is in- 
tended we must put an ‘and’ before B also. The expression is, 
we think, ejttsdem generis not with firm alone, but with the pre- 
vious expressions, Hindu undivided family, company and firm. 

In Section 3 of the Income Tax Act the legislature is enu- 
merating the different classes of assessable units, that is, the 
different kinds of legal entities in which the ownership of income 
may be vested. Under the section income of individuals, of 
Hindu undivided families, of companies, of firms and of other 
associations of individuals are liable to be taxed. When there 
are a number of persons interested in an income what we have 
to determine is whether it is the income of the individuals or the 
income of an association composed of those individuals. The 
mere fact that those several persons have a common under- 
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standing or have joined together for some common purpose will 
not convert income which belongs to them in defined shares into 
income of an association. In order that such income may be- 
come the income of an association the combination mast result 
in the formation of an association or body which can own the 
income, and income must in the eye of the law belong to the as- 
sociation as distinct from its members. So long as the act of 
joining or combination does not result in such an association, the 
income remains the income of the individuals and has to be as- 
sessed as such. This distinction becomes clear when we consider 
the nature of clubs, trade unions, societies, trustees, castes and 
other similar bodies. In the case of such a body the income is 
truly the income of an association of individuals and not of the 
individuals who form it. The members have no right to any 
definite share in the income. The income belongs to the associa- 
tion and can be disposed of only in accordance with the wishes of 
the association, that is, of the majority of the members who con- 
stitute the association. 

The true test therefore, is not whether the individuals con- 
cerned have joined together for any common purpose, but whe- 
ther, in the plain words of Bee. 3 of the Income Tax Act, the 
income in question is in the eye of the law the income of the in- 
dividuals or the income of an association of which they are the 
members. 

Assessee’s Right to Change his Method of Accounting. 

The High Court of Bombay has in a recent case reported at 
page 420 below, Samp Chand v. Commissioner of Income Tax^ 
Bombay Presidency^ made some clear pronouncements on the 
question whether an assessee is entitled to change the method of 
accounting regularly adopted by him. The Commissioner of In- 
come Tax, Bombay, was of opinion that a method once regularly 
adopted cannot be changed by an assessee. Beferring to this view 
the learned Chief Justice (Sir J.W.B. Beaumont) said : 

desire to say that I am not altogether in agreement with 
the reasoning on which the learned Income Tax Commissioner 
bases his order .... It seems to me impossible to contend 
that an assessee is never at liberty to alter the regular method 
which he has once employed.** 
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And Bancnbeab, J., said : 

“I do not agree ^ith the Commissioner that it is not open to 
a person to change a method which he has regularly employed for 
some years at any period in a particular year. There is nothing 
in the Section (Sec. 18) or the Act to prevent an assessee from 
changing his method.” 

The important thing to be noted in this connexion is, as the 
learned Chief Justice has said, what he (the assessee) must alter 
however is his regular method, that is to say, he must abandon 
what, up to that time has been his regular method, and start a 
new regular method and not merely a new method for a casual 
period.’ He cannot change his method from year to year as suits 
him best. The reference in Section 13 to the regular method of 
keeping account precludes any practice of that sort. 

The question whether the assessee has adopted a new regular 
method is a question of fact for the Commissioner to decide and 
on which the Commissioner cannot be required to make a refer- 
ence, but if an assessee has in fact changed his method for a new 
regular method the Commissioner is, as the learned Judges have 
said, bound to recognise the new method. 

The present unsatisfactory state of the law as to bad debts 
and as to when interest which has accrued but has not been act- 
ually received can be assessed, makes the mercantile system of ac- 
counting a very risky one, especially to money lenders. Several 
pitfalls can be avoided if the cash systen is adopted and those who 
carry on money lending business would, we think, be well advis- 
ed in changing the mercantile system to the cash system. As we 
had occasion to observe on a former occasion it is not very pru- 
dent to pay income tax in advance on amounts which we have 
not actually received and then claim such amounts subsequently 
as bad debts. 

Reference : Assessee’s Right to Retnrn of the Deposit of Rupees One 

Hundred As Costs. 

Doubts have been entertained in some quarters as to whether 
the deposit of Bs. 100 which an assessee has to make , under 
Section 66 (2) of the Indian Income Tax Act, along with an 
application for a reference to the High Court, forms part of the 
costs of the reference. The practice of the High Courts of 
Madras, Allahabad, Patna and Lahore has been to treat this 
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deposit as part of the assesses ’s costs. The Bangoon High Court 
also approved of this pactice in Gommissioner of Income Tax, 
Burma v. J, I. Milne (1934 LT.B. 26). In the Bombay High 
Court the practice seems to have been otherwise but in a recent 
case reported at p. 417 below (CommisBioner of Income Tax, 
Bombay v. Oopal Vaijnath Manohar) the question was raised 
and the learned judges have held that the practice prevailing in 
the other High Courts is correct. Their Lordships have held 
that the deposit forms part of the assessee’s costs of the reference 
and that an order directing the Commissioner to pay the 
assessee’s costs in a reference entitles the assessee to a return of 
the deposit made by him. Their Lordships also point out that 
the correct procedure for the High Courts is not to order the 
Gommissioner to refund the deposit to the assessee but to treat 
it as part of the costs. They have further stated that in cases 
in which the assessee is ordered to pay costs the Court can if 
it considers that credit should be given to the assessee for the fee, 
give the Gommissioner his costs less Bupees one hundred. The 
last point is one which assessees who may not succeed in a 
reference may remember with advantage. 

Assessment of Chamber of Commerce. 

A very important decision relating to the assessment of the 
income of Chambers of Commerce and similar associations which 
partake of the character of mutual concerns has been pronounced 
by the Allahabad High Court in The Chamber of Commerce, 
Hapur V. Commissioner of Income Tax, U.P., reported below at 
page 397. Though such associations are mostly mutual concerns 
they usually widen their activities and earn an appreciable 
amount of income. It is settled law that so far as they are purely 
mutual concerns their income is exempt from income tax : 
Styles^ Case (14 A.C. 381), but complications arise when they en- 
gage in doing business with their own members or with outsiders, 
and it is also difficult to decide whether their activities are purely 
of a mutual nature or amount to business or trade. If such 
associations engage in business and earn profits therefrom 
there is no reason why the profits so raised should not 
be assessed. In the present case the association was mainly 
intended to promote the interests of the corn merchants 
in a certain locality and to facilitate business dealings bet- 
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weec the members and outsiders. Its income was derived 
from two sources : (1) admission fees and annual subscriptions 
of the members (2) registration fee for grain pits and commission 
on every purchase and sale on forward delivery contract entered 
into between the members or between a member and an outsider 
09 between outsiders. The income tax authorities exempted 
the admission fees and subscriptions from tax but held that 
the commission and registration fees were assessable. The 
Commissioner held that this income was not income from 
business but it was nevertheless assessable as income from 
services rendered by the association to the members. On a 
reference to the High Court it was held that if the income could 
be assessed at all it could be assessed only as income from busi- 
ness and, as the Commissioner had conceded that it was not 
income from business, it was not assessable. The learned Judges 
however expressly state that they do not decide whether the 
income was derived from business. The case has proceeded 
entirely on the admissions made by the Commissioner and there 
was no necessity for the Judges to consider the important question 
whether income derived in this way is income from business and 
liable to be assessed as such. For a definite answer on this ques- 
tion we have to await future decisions relating to assessment of 
similar associations. The Income Tax Authorities will not, 
of course, concede in future that such income is not income from 
business. 

Chamber of Commerce, Whether a Charitable Institution. 

Their Lordships have however expressed clear opinions on 
two points relating to such associations, via,, first, that the mere 
fact that an association of this kind has been registered as a 
limited company under Section 26 of the Indian Companies Act 
(which provides for the registration of associations not formed 
for profits as limited liability companies) is not sufficient to exempt 
its income from assessment to income tax. The second point 
IS that such institutions are not charitable institutions within the 
meaning of Section 4 (3) (ii) of the Indian Income Tax Act and 
are not exempt from assessment as such. Their Lordships say 
that before an institution can be held to be charitable there must 
be an element of altruism, that is to say, the beneficiaries must 
not be able to claim the benefit. Further, they doubt whether 
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the object of snch an association is one of * general utility ’ as 
contemplated by Sec. 4 (3) (ii) of the Indian Income Tax Act. 
Commissioner Stating Himself out of Court. 

Now and then we come across cases where the Commis- 
sioner ‘ states an assessee out of Court.’ The case of the Hapur 
Chamber of Commerce is a case — a very rare one — where^a 
Commissioner states himself out of Court. As the learned 
Judges of the High Court have held, the income sought to be 
assessed by the Commissioner could be assessed, if at all, only as 
income from business, but the Commissioner had agreed with 
the assessee and conceded that the income was not assessable as 
income from business. 

The Mylapore Permanent Fund Case Commented npon. 

There are a large number of mutual benefit societies espe- 
cially in South India which advance loans to their subscribers 
or shareholders and make large profits therefrom. In the Myla* 
pore Permanent Fund Case (I.L.E. 47 M. 1) the Madras High 
Court applied the principle of Styles^ case (14 A. C. 381) to such 
cases and held that the income of such societies derived from 
interest paid by the subscribers or shareholders on loans advanced 
to them is not liable to income tax. Though in several subse- 
quent rulings of the same High Court this case has been followed, 
the income’ tax authorities have not yet been able to appreciate the 
soundness of this decision. It will be of some interest to Eevenue 
authorities to know that this decision has been commented upon 
by the Allahabad High Court in the recent case cited above, viz,, 
Chamber of Commerce, Hapur v. Commissioner of Income Tax, 
U.P, After referring to the abovesaid decision of the Madras 
High Court, Collistbb, J., who delivered the leading judgment 
in this case said : 

“ The question does not seem to have been considered whe- 
ther a mutual concern can trade with its members and whether 
the payment and receipt of interest on loans advanced might not 
amount to a money-lending business between the association and 
its members.” 

Transfer of Government Secnrities : Liability of Transferee to pay 
Income Tax on Interest, 

Where Government securities are transferred the parties 
usually calculate interest up to the date of transfer and the trans- 
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fetee pays to transferor the value of the securities and of the 
interest vhioh had become due up to the date of transfer. But the 
decisions are to the effect that income tax will be levied from 
the transferee not merely on the interest which accrued due after 
the date of transfer but also on the interest in respect of the 
period between the last previous due date up to the date of trans* 
fer, for, interest on securities does not accrue from day to day 
but only on the due dates and interest which is paid on a specific 
due date is the income of the person who is the owner of the 
securities on that date. This principle which was laid down in 
the English cases of Wigmore v. Summerson d Sons (9 Tax Gas. 
677) and Commissioners of Inland Bevenue v. Oakley (9 Tax Gas. 
682) and applied in India in Banjit Prasad Singh v. Commis- 
sioner of Income Tax, Bihar d Orissa (1980, 1.L.B. 9 Pat. 194) 
has been re-afiirmed very recently in a case which came up before 
the Lahore High Gourt and is reported at p. 297 of 1936 I.T.R. 
as Haveli Shah Sardari Mai v. Commissioner of Income Tax, 
Punjab. It is obvious that the vendee in such cases has to 
pay tax on an income which is not his but the vendor’s but tbe 
proper remedy of the vendee is contained in. the following 
observations made by their Lordships : 

“ The form the contract took and the terms in which it was 
expressed were matters between the assessees and the vendors, 
and the assessees might well have protected themselves by in- 
sisting that the amount of tax which would ultimately be payable 
by them under Sec. 8 should be deducted from the purchase 
money.” But this protection alone may not be sufficient if the 
vendee is near the super-tax level. 

The principle is thus expressed by Bowlatt, J., in Iftp'more’s 
case : 

“ The truth of the matter is that the seller does not receive 
interest while it is interest that is the subject matter of taxation* 
He receives the price of the expectancy of interest and that is 
not the subject of taxation.” 
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Agreements Allowing Managing Agents to Retain Share 
of Profits as Remnneration. 

Nbisingha Ghandba Nabdy’s Gasb, 

(1936 I. T. E. 428) 

A qaestion of great importance to basinessmen has been deci- 
ded by the Galcutta High Gonrt in Nrisingha Chandra Nandy 
In re (reported below at pp. 428 et seq.) The decision reveals the 
dangers, from an Income-tax point of view, of agreements between 
proprietors and managing agents allowing managing agents to 
retain a share of the profits of the bnsiness as their remnneration. 
The hardship which such agreements cause to the proprietors has 
evoked the following remarks from the learned Chief Justice (SiB 
HaboiiD Dbbbtseibe) : — 

“ I must say that 1 have come to this conclusion with consi- 
derable reluctance, because it appears to me that the assessee is 
being assessed to tax upon a sum of money which he never received 
in full and which he was not entitled to receive in full. But such 
is the operation in my view of the income-tax law in this parti- 
cular case. The assesses has unfortunately made an agreement 
for the division of the trading surplus of this concern as between 
himself and his managers without having regard to the incidence 
of income-tax as laid down by the law.” 

The Dboision 

The assessee who was the proprietor of a business entered 
into an agreement with certain other persons appointing the 
latter as managers for a period of five years, and authorising 
them to carry on and conduct the assessee’s business. The 
managers were to pay the assessee S per cent, on the gross 
realisation and Es. 1,000 per year and to retain the balance of 
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the profits of the business as their remuneration. The total profits 
of the business for a year amounted to Bs. 45,082. The assessee 
received Bs. 14,510 under the terms of the agreement, and the 
managers retained the balance, namely, Bs. 30,572. It was held 
that the assessee was bound to pay income-tax not only on 
!]^b. 14,510 but on the entire profits of the business, namely, 
Bs. 45,082. The hardship is obvious. 

Thb Baxio Dboiobndi. 

The reasoning on which the judgment is based is this. Though 
the assessee had entrusted the entire management and executive 
control to the managing agents he was the person who ‘ carried 
on the business ’ within the meaning of Section 10 (1) of the 
Income Tax Act, and not the managing agents, and, as such he 
was the person liable to be assessed in respect of the profits of the 
business. He cannot claim a deduction of the sums retained by 
the agents for their services, as business expenditure, for, a pay- 
ment out of profits and conditional on profits being earned cannot 
be described as a payment made to earn profits as laid down by 
the Judicial Committee in the Pondicherry Railway Co.’s Case 
(58 I.A. 239). Paboebidqb, J., is of opinion that Section 10 (1) 
of the Income Tax Act which occurs in Chapter III is not con- 
trolled by Section 3 which charges only the income, profits or 
gains of the assessee. 

A Fbw SUOaBSXIOBS. 

The question is obviously one of great difficulty but we 
think the following points can be advanced in favour of the 
proprietors when similar cases arise before the other High 
Courts : — 

(1) The opinion of Paboebidgb J., that Chapter III of the 
Income Tax Act in which Section 10 (1) occurs is not controlled 
by Section 3 is open to doubt. Section 3 is the section which 
charges the income. Chapter III merely deals with the heads of 
income which are to be charged. Chapter III cannot extend the 
scope of Section 3 or impose liability in cases which do not come 
under Section 3. 

(2) The liability to be assessed arises from receipt or accrual 
of income and not from ownership or proprietorship of business 
and the person liable to be assessed is the person to whom income 
accrues or who receives the income, 
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(3) Unless we come to the conclusion that in the case of 
such agreements the proprietor is, in the eye of the law, the per- 
son who receives the income and that the receipt by the managers 
is not in their own right but for the proprietors, the proprietor 
cannot be assessed. If the true view is as the learned Chief 
Justice has said ‘that the assessee never received the income 
and was not entitled to receive it *, the judgment cannot 
supported. 

(4) In the Pondicherry Bailway Co.'s Case the assessees were 
admittedly entitled to receive the entire profits and did receive the 
entire profits. The Judicial Committee only held that subsequent 
payment by them out of the profits received by them cannot affect 
their liability to be taxed. This case is no authority for assessing 
a person who has not received the income and to whom the in- 
come has not accrued — who in fact is not even entitled to receive 
the income. Agreements which vest the right to receive the pro- 
fits in another person giving the assessee only a right to receive a 
share of the profits from that person are not covered by Pondi^ 
cherry Bailway Co.'s Case. 

(5) The crucial question in such cases seems to be whether 
the income in question has accrued to the assessee or has been 
received by him — in fact or in the eye of the law — and this point 
has not been considered in the Calcutta Case. 

Necessity of Paying Attention to the Incidence of Income Tax in Framing 

Agreements. 

The observations of the learned Chief Justice which we have 
quoted above show the necessity of paying attention to the inci- 
dence of income-tax as laid down by the law, in framing agree- 
ments relating to business. In ninety-nine cases out of hundred, 
by slightly changing the wording of the agreement or the legal 
relationship between the parties concerned, many pitfalls of 
income-tax law can be avoided. We need only refer to the recent 
case of the Bombay Trust Corporation Lid.^ [1936 I. T. E. 323] 
for a typical instance, whereby an intelligent, but for all practi- 
cal purposes immaterial, ‘alteration in the jural relationship 
between the parties, the assessees relieved themselves of a very 
heavy burden of income-tax. In drafting agreements involving 
large sums of money it is always advisable to consult specialists 
in income-tax law also. 
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RECENT HOUSE OF LORDS CASES. 

Payments Out of Capital May be Income of Recipient 

The principle that a payment out of corpus may properly be 
assessable income in the hands of the recipient was applied by 
th^ House of Lords in a recent case, and, as similar questions are 
likely to arise in India also, the case is reported in the Income 
Tax Beports : See Williamson v. Ottgh (1936 I.T.B. Eng. Cas, 1). 
A testator directed his trustees under the will to make certain 
annual payments to a beneficiary out of the income and further 
provided that such payments should be made out of capital if 
there was no income. Trustees were also empowered to recoup 
payments made out of capital, from the income as and when the 
trustees should think proper. It was contended that the payments 
made out of capital were mere loans repayable by the recipient, 
but the House of Lords (The Lord Chancellor, Lord Blanesburgh, 
Lord Bussel of Eillowen, Lord Macmillan and Lord Boche) 
held that the payments made could not be regarded as loans made 
to the recipient to tide over the period when there was no income 
and that they were assessable to income-taz in the hands of the 
beneficiary. Lord Bussel of Eillowen said : " It is well-settled 
that a payment out of corpus may properly be assessable income 
in the hands of the recipient. A familiar instance is the case of an 
annuity charged on the income and corpus of an invested fund : 
all moneys raised out of corpus to provide the amount of the an- 
nuity will be assessable income. The present case presents a 
close analogy.” 

Sale of Property Stipulating for Annual Rent Charge. 

Where a property is sold partly for cash and partly in consi- 
deration of a annual rent-charge what is the basis for calculating 
the profits made by the vendor ? Is the right to receive the annual 
rent also to be taken into account and, if so, how is it to be vain* 
ed ? These questions are answered by the House of Lords in 
John Emery d Sons v. Lord Advocate [1936 I.T.B. Eng. Gas. 8]. 
Lobd Aieib states the legal effect of such a transaction in these 
words : 

“ It is a case where people have sold in the course of busi- 
ness part of their stock for money plus money’s worth, namely, 
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the equivalent of a marketable secnrity. The position in respect 
of ground annuals appears to me to be precisely the same as though 
they had sold the land for money plus an annuity or plus a bond 
conditioned for the payment of these particular sums, or for de- 
bentures under which those sums were payable annually ; it could 
be put in a great many different ways. However you put it, Jibe 
result is not that they exchange part of their stock for a different 
kind of stock, but that they dispose of the whole of their stock for 
money plus money’s worth In these circumstances it seems to me 
on the plainest principles that the value of that marketable security 
has to be brought into account for the purpose of assessing the 
profits which they made in the particular years of trade.” 

Beferring to the ground annuals Lobd Thamebbion said : 
“ It does seem to me that the proper view of that part of the tran- 
saction is that in effect the appellants agreed to leave part of the 
price as a real burden on the property to the extent of the well- 
known marketable value or thereabouts at the time.” 

To the argument that this could not be brought in until its 
value was realised by the vendors, as they could do, in the market, 
the noble Lord said ; ” if part of the price paid for the land and 
the buildings consisted of money’s worth, the marketable value 
of which assets is immediately ascertainable, 1 fail to see why that 
should not be brought into computation in the ordinary accounts 
of the trader for the purpose of bringing out the results of his 
year’s trading.” 


CHARITABLE PURPOSES 
Foxhound Societies : Whether Charitable Societies 

In Peterborough Boyal Foxhound Show Society v. Inland 
Revenue Commissioners [1936 I. T. B.i£ng. Gas. 18] decided in 
the Kings Bench Division, a society whose object was to pro- 
mote the interests of foxhound breeding claims exemption from 
income-tax on the ground that it was a charitable society, that is, 
a society established for charitable purposes only. It was urged 
on behalf of the society that its object was beneficial to the com- 
munity and that consequently it fell within the fourth cate- 
gory of charitable trusts enumerated by Lobd Maomaohibm 
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iu PemseVs Case (1891 A.O. 531). It was contended that fox- 
hunting is good for the community at large ‘ because it keeps 
money in the country and brings it into the country side, that it 
was good for the officers in the army and those who take part in it 
and that it makes for the well being of animals, which is for the 
benefit of the community.' Lawbbeoe, J., repelled this contention 
saying : ‘ Though I am firmly convinced of the truth of these pro- 
positions of fact, I am unable to take the view that the appellant 
society is established for charitable purposes only.” 

Test of Charitable Society : Main thoogh Indirect Purpose. 

Lawbence, J., has made some valuable observations in this 
case which are of great help in determining whether a society is 
a charitable society or not. His Lordship says that the difficulty in 
this class of cases arises principally from the mixture of motives 
or purposes which appears to exist in the minds of the founders 
of such societies. A society may be established with an immedi- 
ate direct but incidental motive or purpose which is not charit- 
able for example, to promote the sports of a particular regiment 
but with an ultimate indirect but main purpose, which is charit- 
able ; and in that case it comes within the exemption." Applying 
this test his Lordship held that the main and dominant purpose 
of the society before him was to benefit foxhunting and not to 
benefit the community and that the society was not therefore a 
charitable society. 

Charitable Purposes : Question of Fact or Law. 

It was contended in the above mentioned case that the ques- 
tion whether a society is established for charitable purposes or 
not is a question of fact on which the commissioners’ finding is 
final, but Lawbeboe, J., overruled this contention and said : 

" As 1 read the decisions upon this subject it is for the com- 
missioners to say what are the purposes of the society and for 
the Court to decide as a matter of law whether those purpose are 
charitable." 
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*[In iHB AiiIiAhabad High Coubt.] 

GOPINATH NAIK 

V. 

COMMISSIONER OP INCOME TAX, UNITED PROVINCES. 

Before Salaiman, C.J., on difference of opinion between 
Niamatullah and Bajpai, JJ. 

November 22, 1935. 

InoomB'Taz — Assbsshbni Basbd oh Pbivaib Enquibibs — 
Validity — Inoomb-tax Bnquibibs How Pab Judicial Pbo- 
OBBDiNGS — A pplicability op Rulbs op Evidbhob Act — Indiah 
IhoohB'Tax Act (XI op 1922), Sbotiohs 28 (2) & (3) ahd 37. 

Where an Income-tax Officer, having reason to helieve that a 
return was incorrect and incomplete made private enquiries behind 
the bach of the assesses after starting proceedings under Section 38(8) 
and made an assessment on the basis of the result of his enquiries, 
and on appeal, the Assistant Commissioner also made private enqui- 
ries and made an assessment on the basis of the result of his 
enquiries and also relying on the previous yearns assessment : 

Held by the Court (Bajpai, J., contra) — (t) that from the stage 
when the Income-tax Officer serves a notice under Section 88 (8), 
the proceedings assume the nature of a judicial enquiry and the en- 
quiries made by the Income-tax Officer from the people of the dis- 
trict, after the proceedings under Section 88 (8) had been started, of 
which no notice had been given to the assessee, were illegal and not 
authorised by Section 88, subsection (8) of the Act; (»e) similarly 
the enquiries made by the Assistant Commissioner during the hear- 
ing of the appeal behind the back of the assessee were not justified 
hy the provisions of sub-section (8) and the result of such private 
enquiries should not have been made the basis of any assessment; (Hi) 
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on the other hand^ there was no objection in the Income Tax Officer 
and the Assistant Commissioner acting upon the assessment of the 
previous year if no better evidence was forthcoming^ even if the pre- 
vious yearns assessment might have been a best judgment assessment^ 
{iv) that the finding of the Assistant Commissioner so far as it was 
based on private enquiries was improper and vitiated f)ut if the find- 
ing could be supported on the other relevant circumstances ^ without 
taking into account the result of the private enquiries^ then the find- 
ing would not be illegal according to the principles underlying Sec- 
tion 167 of the Evidence Act. 

Held also (Bajpai, J., dissenting) that the Assistant Commis- 
sioner was not authorised even under Section IS of the Income Tax 
Act or otherwise to make private enquiries and to take the result of 
such enquiries into account in making the assessment. 

Per Bajpai, J. : — The Indian Evidence Act with all its details 
does not apply in the case of an assessment under the Indian Income 
Tax Act and a margin of approximation is undoubtedly left to the 
income-tax authorities. Bevenue officers have a large discretion to 
make private enquiries and from the very nature of the proceedings 
it is apparerit that such enquiries are essential. It is, however, 
necessary that the principles of natural justice should not be viola- 
ted and the assesses should be permitted to meet the case as revealed 
by the enquiries : 

Case referred to : 

CoMMissioNBB OP Inoomb-tax, Bihab & Obissa V . Kambshwar 
Singh op Dhabbhanga [1933] (1 LT.E. 94; 142 1.G. 437 ; 12 Pat. 
318; A.LR. 1933 P.G. 108). 

Case stated by the Commissioner of Income-tax, Central & 
United Provinces under Section 66 (3) of the Indian Income-tax 
Act. [Mis. case No. 97 of 1933]. 

K. N. Katju and M. N, Kaul, for the assessee. 

K. Verma, for the Income-tax Department. 

This referrence was heard by NiamatulIiAH and Bajpai, JJ., 
who differed on both the questions referred by the Commissioner 
of Income Tax, and the case was then referred to Sulaiman, C.J. 

Niamatullah, j. — T his is a reference under Section 66 (3) of 
the Income Tax Act. The assessee is one Pandit Gopinath Naik of 
Bakhera Bazaar, District Basti. He submitted a return under 
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Sectiioii 22 (2) for the asseBsment year 1929-SO. The return was 
not accepted by the Assistant Commissioner, who was empowered 
to act as an Income Tax Officer. He was assessed at an income of 
Es. 1,00,450 including Es. 1,00,000 as his income from money- 
lending busineess. He appealed to the Commissioner, who set aside 
the assessment and directed a fresh assessment* The case was 
subsequently dealt with by the Income Tax Officer, Basti, wfio 
issued a nocice under Section 23 (2) directing the assessee to 
produce his accounts for money-lending business. The accounts 
were produced, and it was discovered that there were serious omis- 
sions which created a strong suspicion that the accounts had been 
manipulated. An opportunity was given to the assessee to explain 
certain matters. No explanation was, however, furnished,but a fresh 
return was submitted. The Income Tax Officer called upon the 
assessee to substantiate the new return. He also summoned the 
assessee, who did not, however, appear, nor did he produce any 
evidence. The Income Tax Officer came to the conclusion that 
the accounts were incomplete and unreliable.” He estimated the 
income of the assessee from money-lending business to be 
Es. 1,22,000. The estimate was based on calculating the net profits 
at the rate of 8 per cent, per annum on Es. 15 lakhs, which was 
taken to have been invested by the assessee in his money-lending 
business. The order of the Income Tax Officer and his reasons in 
support of it appear from Appendix C. 

The assessee appealed to the Assistant Commissioner, who 
agreed with the Income Tax Officer m rejecting the assessee’s 
account books as unreliable. He, however, estimated the amount 
invested by the assessee in money-lending business to be 11 lakhs 
only. The Assistant Commissioner based his estimate, partly at 
any rate, on certain ‘ enquiries,^ of which there is no record and 
which were admittedly made behind the back of the assessee, from 
persons supposed to have an idea of the extent to which the assessee 
had made investments in his money-lending business. His order 
is Appendix D. 

The assessee applied to the Commissioner for revision of the 
Assistant Commissioner’s assessment and for statement of a case 
being prepared for reference to the High Court. The Commissioner 
declined to interfere or to make a reference to this Court. The 
assessee moved this Court under Sec. 66 (3), and the Commissioner 
was required to prepare a case for the determination of the follow- 
ing two questions; — 
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(1) Whether the estimate of 11 lakhs as the capital invested 
by the assessee is based on such evidence as the Assistant 
Commissioner was in law empowered to act upon ? 

(2) Was the Assistant Commissioner authorized under Section 
18 of the Income-tax Act or otherwise to make private inquiries 
and to take the result of such inquiries into account in making the 
assessment ? 

On receipt of this Court’s order requiring a statement of the 
case to be prepared, the Commissioner asked for a report from the 
Assistant Commissioner as regards the nature of the enquiry made by 
him and referred to in his order, Appendix B, The report disclosed 
the fact that the Assistant Commissioner had enquired from the 
people of Basti about the money-lending business of the assessee. 
They could not point out any big investment. Bather they stated 
that his money-lending business was much like before.” The 
Assistant Commissioner says that he was led by what the people of 
Basti had stated to him to conclude that the Income Tax Officer’s 
estimate of the assessee’s investment, namely, 15 lakhs, was 
excessive, and so he reduced it to 11 lakhs, becaase the assessee had 
been assessed in the year immediately preceding on an income of 
one lakh based on investments amounting to 10 lakhs in the money- 
lending business. In accepting that exemplar he was influenced 
by the fact that the assessee had taken no exception to it. The 
additional sum of one lakh, which brought the total to 11 lakhs 
estimated by him, was due to the fact that he had discovered 
certain omissions in the assessee’s accounts. One of the questions 
argued before us was whether the report of the Assistant Commis- 
sioner, above referred to, can be accepted as a supplement to his 
order. Appendix B, by which he had estimated that the assessee 
had invested 11 lakhs in his money-lending business. We think 
that the report may be accepted as an explanation of certain 
obscure portions of his order of assessment, which by itself does 
not clearly show the data on which he proceeded. 

The first question raises a point of some nicety and of not a 
little difficulty. In the present case the Assistant Commissioner 
based his assessment on the estimated amount of the assessee’s 
investment in money-lending business, assumed to yield a profit of 
8 per cent, per annum. The estimate itself is based on the amount 
of investment assumed in the year immediately preceding and the 
result of his enquiry at Basti. I use the word “assumed” deliberate- 
ly, because in that year the assessment was one under Section 23 (4) 
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that is to say, a best judgment assessment, the assessee not 
having complied with a notice requiring him to submit a return. 
For the present year the assessee complied with the notice and 
furnished a return. Though the Income Tax Officer did not ac- 
cept the return as correct, he made the assessment not under 
Section 28 (4) but under Section 23 (3). 

In my opinion there is an essential difference between cases 
in which action is taken under Section 23 (3) and those under 
Section 23 (4). I do not pause to consider the question whether 
the Income Tax Officer could have proceeded under Section 23 (4) 
in the present case, as he professed to act under Section 23 (3). 
Where a return is furnished, but is considered by the Income Tax 
Officer to be incorrect or incomplete, he is to serve a notice on the 
assessee requiring him on a date to be therein specified either to 
attend the Income Tax Officer’s office or to produce, or cause to be 
produced any evidence on which the assessee may rely in support 
of his return. Section 23 (3) provides that on the day so specified 

“ the Income Tax Officer ^ ajter hearing such evidence as such 
person may produce and such other evidence as the Income Tax 
Officer may -require^ on specified points, shall, by an order in 
writing, assess the total income of the assessee, and determine the 
sum payable by him on the basis of such assessment.” 

The important question, which arises in this connection, is 
whether if the return is found to be incorrect or incomplete and 
the assessee produces no evidence, it is open to the Income Tax 
Officer to assess the income in any manner he thinks fit, or 
whether the assessment must proceed on some ‘ evidence ’• It is 
argued by the learned advocate for the income tax department, 
that there is nothing in Section 23 (3) whiqh makes it incumbent 
on the Income Tax Officer to base his assessment on “ evidence ” 
whatever it may mean. It is pointed out that Section 23 (8), as it 
stands, merely makes it obligatory that the evidence, which the 
assessee may produce or the Income Tax Officer may call for, 
should be heard, but that if no such evidence is produced by the 
assessee nor is any called for by the Income Tax Officer, himself, 
it is open to him to make the assessment on such basis as he 
thinks fit. If this line of argument is accepted, an assessment, 
made under Section 23 (3), will, in many oases, be virtually, an 
assessment under Section 28 (4), ^.e., best judgment assessment 
which may be based on pure conjecture. This kind of assessment 
is, however, allowed only in oases falling within the purview of 
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Section 23 (4), f.e., where the assessee fails to make a return or 
fails to produce his accounts, when required to do so, or fails to 
comply with all the terms of the notice under Section 22 (4). In 
the present case, these conditions were ex hypothesi absent, and 
the Income Tax Officer did not proceed under Section 23 (4). It 
follows that a case for assessment to the best of judgment of the 
Income Tax Officer did not exist. It seems to me that, where 
the Income Tax Officer acts under Section 23 (3) the assessment 
must be based on ^evidence*. The obligation to hear evidence which 
may be produced by the assessee or may be called for by the 
Income Tax Officer himself is a clear index to the further obliga- 
tion to “determine the sum payable by” the assessee on the basis 
of the evidence adduced in the case. Where the assessee himself 
does not produce any evidence, the Income Tax Officer cannot be 
at a loss to make the assessment, because the law has given him 
ample powers to call for evidence. Section 37 of the Act empowers 
him to enforce the attendance of any person and to examine him 
on oath or affirmation, compel the production of documents and 
to issue commission for the examination of witness. Whete the 
assecisee himself does not produce any evidence, comparatively 
slight evidence, coupled with the inference drawn from the con- 
duct of the assessee, will be enough, for compliance with the 
requirements of Section 23 (3). 

The next question is as to what is meant by the word 
“evidence” used in Section 23 (3). It is not defined in the Income 
Tax Act itself. So far as I have been able to ascertain, no rules have 
been made under Section 29 laying down what should be considered 
to be evidence for the purpose of assessment. I think that, on the 
one hand, the Legislature did not intend that the evidence 
on which income tax authorities are to act, should be evidence 
which fulfils all the technical requirements of the Indian Evi- 
dence Act, on the other hand mere conjecture, surmise or assump- 
tion of a fact, as distinguished from inference from proved circum- 
stances, does not amount to evidence within the meaning of 
Section 23 (3). Where the Income Tax Officer bases his assess- 
ment on the statements of witnesses, they should be produced 
before him “on the day specified in the notice issued under Sub- 
section (2),” Le., the day on which the assessee is to attend and to 
produce his evidence, which implies .that the evidence should be 
“ produced ” in his presence. Whether the evidence should be in 
every case on oath and be in accordance with the rules of re- 
levancy laid down in the Indian Evidence Act are questions which 



1936] GOPINATH NAIK V. OOMMISSIONBB OF INCOME TAX 7 


do not call for decision in the present case. It is enough to say, 
for the purpose of this case, that the result of the enquiry made 
by the Assistant Commissioner from certain residents of Basti 
in the absence of the assesses is not evidence within the mean- 
ing of Section 23 (3). The only other ground, on which the 
Assistant Commissioner based his assessment is that, in tjjie 
year immediately preceding, the assessee’s investment had been 
found to be 10 lakhs. As already mentioned, in that year 
the assessment was under Section 23 (4), e.a., best-judgment as- 
sessment, which need not have been based on evidence. There 
no appeal is allowed from such assessment which may be based 
on no data or may be arbitrary. If a mere conjecture, surmise or 
assumption, however shrewd, is no “evidence” within the meaning 
of Section 23 (3), as I hold, such conjecture, surmise or assump- 
tion, made in the previous year under Section 23 (4) can be no 
more evidence. There is nothing to show that the assessment for 
the last year which was a “ best-judgment ” assessment 
was based on any known data. It was a conjecture or assumption, 
which the Income Tax Officer was entitled to make in view of the 
assessee’s conduct. The assessee’s conduct this year, though open to 
objection otherwise is admittedly not such as to justify assessment 
of that kind. The Income Tax Officer should have based it on 
“ evidence ” as required by Section 23 (3). It was open to the 
Income Tax Officer to have relied on the records of several past 
years which were in his possession. It is not disputed that the 
assessee was assessed for several years in the ordinary course, and 
not under Section 23 (4); and if the Income Tax Officer had taken 
those assessments as a guide, it could not have been said that his 
assessment for the year in question was based on no evidence. 

The Commissioner contends in his remarks made in the 
statement of the case : 

‘The Assistant Commissioner’s estimate of the investment is, 
however, based, not on the result of those inquiries, but on other 
data. These data were furnished by the assessment for the year 
1928-29, the year immediately preceding the assessment year in 
dispute, in which the total investment was estimated by the 
Income Tax Officer of the time at 10 lakhs and the estimate was 
accepted by the assessee without a demur and without having re- 
course to the remedy provided by Section 27 against a best judg- 
ment assessment under Section 23 (4) ’• 

A “ best judgment ” assessment remains what it is even 
though the assessee may not ‘ demur ’ or may have no recourse to 
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the remedy provided by Section 27. Moreover, all that the asses- 
see could have done under Section 27 was to offer to satisfy the 
Income Tax Officer 

Hhat he was prevented by sufficient cause from making the 
return required by Section 22, or that he did not receive the notice 
issued under Section 22 (4) or Section 23 (2), or that he had not a 
reasonable opportunity to comply, or was prevented by sufficient 
cause from complying, with the terms of the last-mentioned 
notices ’ 

His failure to satisfy the Income Tax Officer on any of the 
matters referred to in that section can throw no light on the 
arbitrary character or otherwise of the best judgment assessment. 
It should be noticed that an application under Section 27 is not 
aimed at the merits of assessment, but has reference to wholly 
collateral matters. 

The Commissioner further observed that : 

‘The estimate itself is, in the Commissioner’s opinion, founded 
on adequate grounds which have not been rebutted by any evidence 
produced by the assesses. In using this language to convey his 
reply to the first question, the Commissioner desires, very respect- 
fully to point out that the wording of the question is such that it 
might be read as implying that a greater burden of proof is thrown 
upon the income tax authorities than the law itself prescribes. 
The scheme of the Act, as will be clearly seen from the wording 
of sub-Seotion (2) of Section 23, is that if the Income Tax Officer 
has bona fide grounds for holding a certain belief, he must give the 
assessee an opportunity of producing evidence to rebut that belief; 
but subject to such evidence, the burden of producing which is on 
the assessee, it is not necessary that the materials on which the 
income tax authority bases his belief should have the formality of 
judicial evidence*. 

I am unable to concur with the Commissioner in the view he 
takes of the scheme of the Act. It is true, Section 23 (2) provides 
that, where the Income Tax Officer has reason to believe that a 
return is incorrect or incomplete, he may call upon the assessee 
to substantiate it and that, to that extent, the onus lies on the 
assessee. It could not be otherwise. The assessee alleges by his 
return that his assessable income is what is stated therein. But 
the Income Tax Officer denies that fact. The onus is undoubtedly 
on the assessee, if ha maintains that his return is correct ; but if 
the return is set aside and the Income Tax Officer puts forward an 
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af&rmative case that the assessee’s income is more and gives a 
definite figure, the onus is on him to support his case. It cannot 
be said that the onus lies on the assessee not only to substantiate 
his return but also to disprove every allegation or assertion which 
the Income Tax Officer may choose to make. This is clear from 
Section 23 (3) which makes it incumbent on the Income Tax Officer 
to make the assessment after hearing such evidence as such 
person may produce and such other evidence as the Income Tax 
Officer may require on specified points/’ That part of the section 
obviously means that the Income Tax Officer shall hear the 
evidence which the assessee may produce in support of his return, 
and that if the return or the evidence in support thereof is not 
accepted, the Income Tax Officer shall hear such further evidence 
as may be necessary for making the assessment. The words *‘may 
require” refer to his requirements in making the assessment and 
not to evidence which he may call for. It is clear to my mind that 
the section contemplates that if the evidence adduced by the 
assessee is not accepted, the Income Tax Officer must have recourse 
to other evidence to base his assessment on. It does not place the 
Income Tax Officer absolutely on the defensive, so that, if the 
assessee’s attempt to substantiate his return fails, the Income Tax 
Officer can assume the income of the assessee to be anything 
which his imagination may lead to. 

Beliance was placed by the learned advocate for the Commis- 
sioner on the following observation occurring in The Comniis^ 
Stoner of Income Tax, Bihar and Orissa v. Kameshwar Singh of 
Darhhanga: 

‘In the High Court the Chief Justice (Cottbtney-Tbbeell) 
after pointing out that the question is one of quantum only says : — 
Learned counsel for the assessee has argued that the officer is not 
entitled to make a guess without evidence, and I agree with that 
contention, but in this case the state of affairs in the previous years, 
coupled with the fact that the assessee had a large mortgage loan 
business and must have enforced mortgages by sale on many 
occasions, afford ample material for the assessment made. I would 
answer the question in the affirmative. The other Judges concurred, 
and their Lordships also agree, adding only that if the assessee 
wished to displace the taxing officer’s estimate, it was open to him 
to adduce evidence of all his purchase transactions during the year 
and of the financial results thereof, which he apparently made no 
attempt to do.’ 
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It is argued that their Lordships have laid down the rule that 
the Income Tax OjBicer is to make an estimate, and the onus is 
thrown on the assessee to disprove that estimate. The observation 
must be considered in the light of the facts of that case which was 
one in which the assessee’s return was out of the question. The 
Income Tax Officer had made an estimate, which was based on 
evidence* The Chief Justice clearly pointed out that the estimate 
was based on evidence, as it should have been. He clearly says 
that the Income Tax Officer is not entitled to make a guess 
without evidence ; but he found that the guess (which amounts to 
estimate if there is evidence in support of it), was, in that case, 
borne out by the evidence, and tlie only question was one 
of quantum. Their Lordships approved of this view and held 
that the assessee should have adduced evidence to rebut the esti* 
mate. It seems to me that the case was one in which the initial 
onus resting on the Income Tax Officer (the return being ignored) 
was discharged, and a case existed for the assessee to rebut the 
estimate made by the Income Tax Officer. I think that the case 
quoted above does not support the contention put forward on be- 
half of the department. 

In the present case, if instead of 16 or 11 lakhs, the Income 
Tax Officer or the Assistant Commissioner had taken the assessee’s 
income to be 50 lakhs he would have had no means of rebutting 
that assumption. In my opinion to countenance the rule con- 
tended for by the Commissioner will lead to highly undesirable 
results. 

For the reasons explained above, I answer the first question 
in the negative. The answer to the second question will, in a 
great measure, follow from that to the first. Section 13 merely 
provides for methods of accounting. It throws no light on the 
main question in the case as to whether the result of private 
enquiries made by the Assistant Commissioner is or is not evid- 
ence for the purpose of Section 23 (3). I answer the second question 
also in the negative. 

Bajpai, J. — In this case under Section 66 (3) of the Indian 
Income Tax Act the High Court, after the refusal of the Commis- 
sioner to state a case on the assessee’s application, required the 
Commissioner to state a case and to refer it by an order dated 
October 27, 1933. The Commissioner was directed to prepare a 
case for the determination of the following questions of law : — 
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(1) Whether the estimate of eleven lakhs as the capital in- 
vested by the assesses is based on such evidence as the Assistant 
Commissioner was m law empowered to act upon ? 

(2) Was the Assistant Commissioner authorised under Sec- 
tion 13 of the Income Tax Act or otherwise to make private enqui- 
ries and to take the result of such enquiries into account in makii^ 
the assessment ? 

It is necessary to state the facts in some detail. For the 
assessment year 1929-80 the Assistant Commissioner of Income 
Tax of Benares who had been empowered under Section 6 (4) of the 
Income Tax Act to deal with the case as an Income Tax Officer, 
after rejecting the accounts produced by the assessee, assessed the 
amount of his income at Bs. 1,00,450 by his order dated March 6, 
1930. The Commissioner on appeal by his order dated August 1, 
1930, set aside the assessment and directed that a fresh assessment 
be made and the Income Tax Officer was required specifically to 
deal with the following points : — 

(1) Whether the accounts can be computed as complete or 
whether they should be rejected as incomplete? 

(2) In case the accounts are rejected as incomplete what 
should be estimated as the assessee’s income from money-lending ? 

It may be mentioned that the Assistant Commissioner had 
estimated the income from money-lending as one lakh. 

By this time the Income Tax Officer of Basti was a full pow- 
ered officer and it was not necessary for the Assistant Commis- 
sioner to deal with the matter. 

A fresh notice was issued under Section 23 (2) and in com- 
pliance with that notice the assesses produced certain accounts for 
the money-lending business. In the Income Tax Officer’s opinion 
there were several omissions in the books and they were pointed 
out to the assessee’s representative who admitted the mistakes and 
requested for an adjournment in order to enable him to explain the 
omissions. The case was postponed to March 17, 1931 and at the 
same time the Income Tax Officer under Section 23 (3) asked for 
evidence on specified points. No evidence was produced on this 
date nor was any explanation offered, but a fresh return was rece- 
ived through the post. On receipt of this return the Income Tax 
Officer issued a fresh notice on April 20, 1931 under Section 23 (2) 
requiring the assessee to produce evidence m support of the revised 
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return, and at the same time he issued a summons under Sec- 
tion 37 of the Income Tax Act for the personal attendance of the 
assessee. The date fixed for this purpose was April 30, 1931. On 
May 2, 1931 the assessee sent a letter that he had no evidence to 
produce beyond the account books which had already been pro- 
duced before the Income Tax Officer, and as regards his personal 
attendance he requested that the case might be postponed to some 
date in June. The Income Tax Officer could not postpone the 
case to June but fixed May 13, 1931 for hearing. The assessee 
once again sent a petition by post repeating that he could not 
produce any other evidence except the accounts which were already 
in the possession of the Income Tax Officer. The Income Tax 
Officer then on the same date wrote a letter to the assessee warn- 
ing him that if the summons under Section 37 and the notice under 
Section 23 (2) were not complied with by May 18, 1931, he would 
be compelled to hold adversely to the assessee that the revised 
return was not a return under Section 22 (3) and that the income 
stated therein was not based on the accounts produced. There was 
no compliance, but an application was received on June 1, 1931 by 
which the assessee asked for an adjournment to some date after 
June 8. The Income Tax Officer allowed one more opportunity 
and postponed the case to June 8. The assessee failed to attend 
or produce evidence. 

The Income Tax Officer then on that date proceeded to assess 
the income of the assessee. He in his judgment pointed out various 
omissions, falsehoods and concealments and observed : 

‘ Taking all these facts into consideration it is difficult for me 
to accept the books produced by the assessee. No income can be 
deduced from them. I feel convinced that they are incomplete 
and fictitious.’ 

He then turned his attention towards the computation of the 
income of the assessee. He said : 

* The total investment of the assessee according to the books 
produced before me comes to about 5 lakhs only. But my pre- 
decessor in the year 1928-29 estimated a total investment of 10 
lakhs. The assessee himself never disclosed his entire investment 
and in the year Samwat 1984, for which 10 lakhs were estimated, 
he showed a total investment of Rs. 2,70,231 only. This figure can 
give some idea of the extent to which, as a matter of habit, he is 
prone to conceal. When, however, my predecessor made the 
estimate of 10 lakhs on the material available to him he was not 
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aware of fcbe investments to the extent of about 2 lakhs, which have 
now been incorporated in the books of Samvat 1986 through the 
personal account of Pandit Gopi Nath. At least there is nothing 
on the record to show that he was aware. Over and above these 
as is shown in the course of this order, the assesses has at least 
concealed an investment of Es. 11,735 on which Es. 704 were 
credited as interest against Tribeni Ghippi. The record of lihe 
assessee is not very clean. There has not been any single assess- 
ment in any year which has been made on the basis of his books. 
Penalty under Section 28, too, was imposed in one year. Conceal- 
ments are discovered every year, and the books have to be rejected. 
In fact in the year 1928-29 after some concealments were dis- 
covered, he promised to my predecessor, as is apparent from his 
order, that he would in future produce the correct books. He has 
not fulfilled this promise. This year I have made detailed inquiries 
at Bakhera and the neighbouring places and also at Gorakhpur, the 
district in which the assessee has considerable investment. 1 am 
told that advances are made in the villages in the districts of 
Gorakhpur and Basti and they are never shown in the books pro- 
duced before us. His total investment is, in my opinion, of about 16 
lakhs. The rate of interest charged by the assessee of course varies 
with the particular investment. It sometimes is in the neighbour- 
hood of 24 per cent. But at the same time there are loans, I am 
told, in which the rate of interest is so low as 6 per cent. I, there- 
fore, think it to be fair if I take an income of Es. 1,20,000 from 
money-lending.* 

It would thus appear that the estimate made by the Income 
Tax Officer was based on the fact that the estimate of the previous 
year by the former officer was 10 lakhs, that the previous order did 
not show that the officer was aware of investments to the extent of 
about 2 lakhs, that some further concealments had been discovered, 
that the record of the assessee was not clean, that the promise to 
produce the correct books was not redeemed, and that the assessee 
had the reputation of a big money-lender. This reputation was 
based as far as one can gather on private enquiries. There was an 
appeal and the Assistant Commissioner went into the mattci in 
detail and he also came to the conclusion that 

“ in view of the omissions and irregularities discussed above, 
it is clear that the books of Samvat 1985 are not complete and do 
not reflect the entire income of the appellant. Therefore, the 
Income Tax Officer was justified in rejecting them and not basing 
his assessment on them.’* 
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He then proceeded to consider whether the estimate of an 
income of Bs. 1,20,000 made by the Income Tax Officer from 
money-lending business was a fair one. He said : 

“The Income Tax Officer has estimated the total investment 
of the appellant at about IS lakhs against 10 lakhs estimated pre- 
viously. The partial account books of the appellant show his in- 
vestments at a little under 6 lakhs, and the amounts of conceal- 
ment discovered do not warrant the estimate of investment at such 
a high figure as 15 lakhs I have also made enquiries and taking all 
the circumstances of the case into consideration, it would be fair 
to estimate his investments at 11 lakhs.” 

The income from this capital at the average rate of 8 per cent, 
which appeared to the Assistant Commissioner a fair one was fixed 
at Rs. 88,000 against Bs. 1,20,000 determined by the Income Tax 
Officer. 

The assessee then requested the Commissioner to state a case 
to the High Court under Section 66 (2); the Commissioner of In- 
come-tax by his order dated August 24, 1922 refused to state a 
case, but on the assessee’s application the High Court required the 
Commissioner to refer a case and this, as mentioned before, has 
been done now. The Commissioner asked the Assistant Commis- 
sioner to report on the question as to how the estimate at 11 lakhs 
as the capital invested by the assessee was made, and in his report 
dated December 20, 1933 he says : 

“The assessee was assessed on March 30, 1929, for the year 
1928-29 on Bs. 1,00,300 including an income of 1 lakh from busi- 
ness on estimated investments of about 10 lakhs. No exception 
was taken to this assessment by the assessee. A loan of Bs- 
11,018-16-6, together with Bs. 716-9-3 on account of interest on 
Rs. 11,736 m round figures due from one Tribeni Bam Ohhipi of 
Gorakpur was found missing from the books of the assessee. borne 
omissions and discrepancies were also found out as discussed by 
me in my appellate order of February 29, 1932. On account of 
these omissions 1 added 1 lakh to the investments of 10 lakhs as 
were estimated before, which was a good evidence. Thus I deter- 
mined his total investments at 11 lakhs.” 

The learned Commissioner is of the opinion that an estimate 
of 11 lakhs as the capital invested by the assessee is based on such 
evidence as the Assistant Commissioner was inlaw empowered to 
act upon. It has been argued before us by the assessee.that there 
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was no basis in law for the estimate made by the Assistant 
Commissioner. 

Various considerations arise in connection with the first ques- 
tion formulated by us. Under Section 3 of the Indian Evidence 
Act a Court includes all persons except arbitrators legally authoris- 
ed to take evidence and in view of Section 37 of the Income 
Act, Income Tax Officers, Assistant Commissioners and Commis- 
sioners may^e said to be a Court. But the Evidence Act applies 
only to “judicial proceedings” and under Section 37 a proceeding 
before an Income Tax Officer, Assistant Commissioner or Commis- 
sioner shall be deemed to be a “judicial proceedings” within the 
meaning of Sections 193 and 298 and for the pm poses of Sec- 
tion 196 of the Indian Penal Code. It will, therefore, appear that 
the proceedings before the various Eevenue Officers mentioned 
above are “judicial proceedings” to a limited extent only and they 
are courts under the Civil Procedure Code to a limited extent only, 
namely, to the extent indicated by Section 37. If an Income Tax 
Officer in making an investigation was a Court, and, if proceedings 
before him were judicial proceedings, for ail purposes, then there 
was no necessity for enacting Section 37. It is reasonable to hold 
that on the principle of expressio unius esi exchisio alterius such 
proceedings are not judicial proceedings for other purposes, and 
there can be little doubt that the detailed provisions of the Indian 
Evidence Act will not apply to such proceedings, and this is 
obvious because the same person cannot be a party, judge and 
witness in his own case. This is made further clear from the 
fact that under Section 23 (4) the Income Tax Officer has 
perforce to assess to the best of bis judgment, and in that case, 
although the Income Tax Officer is not entitled to make an 
assessment capriciously and arbitrarily hut by honest means and 
in honest spirit, yet at the same time he cannot adopt lawyer- 
like methods and follow the strict provisions of the Indian 
Evidence Act. 

Under Section 13 of the Indian Income Tax Act if no method 
of accounting has been regularly employed or if the method em- 
ployed is such that in the opinion cf the Income Tax Officer, the 
income, profits and gains cannot properly be deduced therefrom, 
then the computation shall be made upon such basis and in such 
manner as the Income Tax Officer may determine. The provision 
also shows that when the method adopted by the assessee has been 
rejected by the Income Tax Officer then he is entitled to adopt a 
different basi^ and a different method. Under Section 31 (2) 
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the Assistant Gommissioner may before disposing of any appeal 
make such further enquiry as he thinks fit or cause further enquiry 
to be made by the Income Tax Officer. The scope of such an 
enquiry is not fettered by any limitations. It is, therefore, clear to 
my mind that the Indian Evidence Act with all its details does not 
apply in the case of an assessment under the Indian Income Tax 
Act, and a margin of approximation is undoubtedly left to the 
income tax authorities, specially when the assessee has been 
guilty of contumacy. In Commissioner of Income Tax^ Bihar 
and Orissa v. Eameshwar Singh of Barhliangathein: Lordships of 
the Privy Council quoted the following passage from the judgment 
of the learned Chief Justice of Patna : 

“Learned counsel for the assessee has argued that the officer 
is not entitled to make a guess without evidence and I agree with 
the contention, but in this case the state of affairs in the previous 
years coupled with the fact that the assessee had a large mortgage 
loan business and must have enforced mortgages by sale on many 
occasions afford ample material for the assessment made. I would 
answer the question in the affirmative.” 

and then their Lordships proceed and say that with this 
observation of the Chief Justice : 

“the other Judges concurred and their Lordships agree adding 
only that if the assessee wished to displace the taxing officer’s 
estimate it was open to him to adduce evidence of all his purchase 
transactions during the year and of the financial results thereof 
which he apparently made no attempt to do”. 

Under circumstances like these the Income Tax Officer has to 
proceed upon the principles of natural justice. Iij^he present case 
the Assistant Commissioner when disposing of the appeal by his 
order dated February 29, 1932 had before him the order of the 
Income Tax Officer which had stated the circumstances of the caee 
and from which I have quoted in extenso in an earlier portion of 
my judgment. He based his estimate on the fact that the partial ac- 
count books of the appellants showed his investment at a little under 
6 lakhs. He also took into consideration the fact that there were 
certain concealments, that no assessment in any previous year had 
been made on the basis of his books, that he had not fulfilled the 
promise of producing correct books and the fact that the assessment 
of the previous year upon a money-lending business of 10 lakhs 
had not been challenged in any manner available to the assessee. He 
also paid due regard to the fact that the ex parte detailed enquiries 
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made by the Income Tax Officer showed that advances made in 
the districts of Gorakhpur and Basti were never shown in the 
books. He thou came to the conclusion that taking all the 
circumstances of the case inco consideration it would be fair to 
estimate his investments at 11 lakhs. 

He makes the basis of his estimate further clear by his report 
dated December 20, 1933, which has been quoted in an earlier part 
of my judgment. I have no reason to doubt his statement con- 
tained in his report and I see no reason to accept the contention 
of the counsel for the assessee that the Assistant Commissioner of 
Income Tax, when he says that he took into consideration the fact 
of the previous year’s assessment, took his cue from the argument 
of the Crown counsel advanced before us when the question of 
asking the Commissioner to state a case was under consideration. 

His original appellate order clearly shows that he took all the 
circumstances of the case into consideration and he now definitely 
states that he took this factor into account. I am, therefore, of the 
opinion that in the peculiar circumstances of the case the estimate 
of 11 lakhs as the capital invested by the assessee is based on such 
evidence as the Assistant Commissioner was in law empowered to 
act upon, and my answer to the first question is in the affirmative. 

As regards the question I have already said, when 
discussing the first question, that the Bevenue Officers have a large 
discretion to make private enquiries and from the very nature of 
the proceedings it is apparent that such enquiries are essential. It 
is, however, necessary that the principles of natural justice should 
not be violated and bhe assessee should be permitted to meet the 
case as revealed by the enquiries. In the present case opportunity 
after opportunity was given ho the assessee and he was asked to 
produce his books and to attend in person. His representative on 
one occasion admitted that omissions had been made and asked for 
time to explain them. No explanation was ever offered and the 
Assistant Commissioner in his report dated December 20, 1933^ 
says that he used the result of his enquiry in favour of the assessee 
by reducing the estimate of the Income Tax Officer. My answer to 
the second question, therefore, is that the Assistant Commissioner 
was authorised under Section 13 of the Income Tax Act and also 
otherwise to make private enquiries, but he is not permitted to 
take the result of such private enquiries into account in making 
the assessment without giving an opportunity to the assessee to 
1—3 
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meet them and (in the words of their Lordships of the Privy 
Council) ** to displace the Taxing Officer’s estimate ”• 

Niamatullah and Bajpai, JJ. — As the Judges composing 
this Bench differ on both the questions referred by the Com- 
missioner, the case will be laid before the Hon’ble Chief Justice 
f6r a reference under Section 98, C. P. C., to another Judge or a 
larger Bench. 

The case was then heard by Stjlaiman, C. J., who delivered 
the following judgment : — 

SuLAiMAN, C.J. — This case has been referred to a third 
Judge because of a difference of opinion between the two learned 
Judges who heard this reference under Section 66 of the Income 
Tax Act. 

The two questions for consideration are as follows : — 

(1) Whether the estimate of 11 lakhs as the capital invested 
by the assessee is based on such evidence as the Assistant 
Commissioner was in law empowered to act upon 9 

(2) Was the Assistant Commissioner authorised under 
Section 18 of the Income Tax Act or otherwise to make private 
inquiries and to take the result of such inquiries into account in 
making the assessment ? 

It appears that for the year 1928-29 (corresponding to 1984 
Samvat)^ the assessee was assessed on the basis of a capital invest- 
ment in money-lending business amounting to 10 lakhs. This 
assessment was based on the best judgment estimate made in the 
absence of any evidence produced by the assessee. 

For the year 1929-30 which is the year in dispute in this 
case, the assessee submitted a return for Es. 29,810 which was 
considerably below the estimated income of the previous year. 
The Assistant Commissioner considered the return to be incorrect 
and incomplete and issued notice under Section 23 (2) to the 
assessee to attend at the office or produce any evidence on which 
he might rely in support of the return. The assessee appeared and 
produced certain account books after information was called for by 
the Assistant Commissioner under a fresh notice issued under the 
sub-section. Afterwards on March 6, 1930, the Assistant Com- 
missioner, the Income Tax Officer not being empowered at that 
time, made the assessment on an income of one lakh from money- 
lending business. On appeal the Commissioner of Income Tax set 
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aside the assessment and sent the case back with certain directions* 
A fresh notice was accordingly issued by the Income Tax Officer, 
who then became invested with the necessary powers, under Sec. 
tion23 (2) and the statement of the assesses was recorded. The 
account books produced by him were again examined and then a 
fresh notice under Section 28 (3) was issued to him on March 16, 
1931- The assessee submitted a revised return, but the Income 
Tax Officer was still not satisfied and issued a fresh notice under 
sub-section (2) for further information as well as for personal 
attendance. There were some adjournments of the hearing when 
another notice under sub-section (3) was issued on May 19, 1931, 
for further particulars on specific points. Ultimately on June 8, 
1931, the Income Tax Officer made an assessment on the basis of 
a capital investment of 15 lakhs and calculating the income at the 
rate of 8 per cent, per annum fixed Bs. 1,20,000 as the income from 
the money-lending business. The learned Income Tax Officer 
found fault with the account-books produced by the assessee and 
considered them incomplete and unreliable and did not act upon 
them. In the course of his order he remarked : 

^ This year I have made detailed inquiries at Bakhera and the 
neighbouring places and also at Gorakhpur, the district in which 
the assessee has considerable investment. I am told that advances 
are made in the villages in the districts of Gorakhpur and Basti and 
they are never shown in the books produced before us« His total 
investment is, in my opinion, of about 16 lakhs.* 

When the matter went up in appeal before the Assistant 
Commissioner, no ground seems to have been taken against the In- 
come Tax.Of^cer making private enquiries, but a ground was taken 
that the estimate based on rumour or private information in a 
vague and fanciful way was ultra vires. There were several hear, 
ings before the Assistant Commissioner. He also seems to have 
acted under Section 31 of the Income Tax Act in making further 
enquiries and taking some evidence. Statements of the assessee 
and at least of one witness were recorded and certain books were 
also examined. The appeal was ultimately disposed of on Febru- 
ary 22, 1932, by an order under which the capital investment was 
reduced from 15 lakhs to 11 lakhs, but the average rate of 8 per 
cent, was maintained. In view of the omissions and irregularities 
pointed out by him, it was clear that the account books of the 
assessee were not complete and did not reflect the entire income of 
the appellant, and accordingly the Income Tax Officer was justified 
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in rejecting them and not basing his estimate on them. In proceed* 
ing to consider whether the estimate of the income of Es. 1,20,000 
made by the Income Tax Officer from money-lending was a fair 
one, the learned Assistant Commissioner remarked: 

‘ The Income Tax Officer has estimated the total investment of 
the appellant at about 15 lakhs against 10 lakhs estimated previ- 
ously. The partial account books of the appellant show his invest- 
ments at a little under 6 lakhs, and the amounts of concealment 
discovered do not warrant the estimate of investments at such a 
high figure as 16 lakhs. I have also made enquiries and taking all 
the circumstances of the case into consideration, it would be fair to 
estimate his investments at 11 lakhs. It is now ascertained that 
the bulk of his loans carry interest from 6 percent, to 9 per cent, 
per annum and only small loans bear 24 per cent per annum.’ 

On an application made by the assessee the Commissioner 
declined to state the case for the High Court, but on a further 
application made to the High Court, a Bench of this Court by their 
order dated October 27, 1983, asked the Commissioner to state the 
case on the two points quoted at the outset. In compliance with 
this order the case has been stated by the Commissioner. The 
Bench in the course of their order had directed that in preparing 
the statement of the case, it should be clearly shown whether any, 
and if so, what enquiries were made by the Assistant Commissioner 
behind the back of the assessee, as his reference to enquiries was 
somewhat vague and in the context in which it occurred it gave 
the impression that he made enquiries behind the back of the ass- 
essee. 

The first question which has been argued before me at the 
bar is whether it would be proper to take into account the subse- 
quent explanation furnished by the Assistant Commissioner as 
directed by this Court. The Assistant Commissioner in his expla- 
nation has said : 

“ I enquired from the people of Basti about the money-lending 
business of the assessee. They could not point out to me any big 
investments, rather they stated that his money-lending business 
was much like before. This led me to conclude that the Income 
Tax Officer’s estimate of the assessee’s investments of 15 lakhs 
was excessive despite the fact that he gave reasons for estimating 
them at 15 lakhs.” 

He then proceeded to give reasons why he kept the investments 
at 11 lakhs, emphasizing his reliance on the previous estimated 
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investment of 10 lakhs and additions made thereon on account of 
certain discrepancies in the books. 

I do not think that it would be appropriate to take into 
account the explanation of the Assistant Commissioner detailing 
the reasons on which he proceeded in order to make the assess- 
ment at 11 lakhs. His explanation of the nature of the enqui^jy 
made by him was, of course, in response to the suggestion made by 
this Court. The propriety or otherwise of the order of assessment 
made by the Assistant Commissioner must depend on the order as 
it stands irrespective ot additional reasons that have been given 
by him subsequently. 

No question arises before me as to whether the assessment of 
income tax on the basis of interest accrued on investments, even 
though not realised, because it was stated that the accounts were 
kept on a mercantile accountancy basis, was correct. I, therefore, 
express no opinion on this point. 

The principal question for decision is whether the private 
enquiries made by the Income Tax Officer and the Assistant Com- 
missioner were proper and the result of such inquiries could be 
taken into consideration by them in making the assessment. It 
seems to me that under Section 28 when a return is received by 
an Income Tax Officer, he is not bound to accept it as correct and 
complete. He is entitled to make enquiries as to whether there is 
reason to suspect that return is incorrect or incomplete. He 
can also look into the previous assessments and consider whether 
there is any serious ground for suspicion. All such acts done by 
him are in the nature of administrative acts and in my opinion no 
objection can be taken to such private enquiries which must, of 
necessity, be carried on behind the back of the assessee and even 
before he has any notice that such enquiries are being made. 

If the Income Tax Officer is satisfied that the return is cor- 
rect and complete, he has to proceed under sub-section (1) of 
Section 23. He has to assess the income of the assessee on the 
basis of the return. If however, he has reason to believe that the 
return is incorrect and incomplete, he has to serve notice under 
sub-section (2) of that section on the assessee specifying a date and 
calling upon him to attend at his office or produce any evidence 
on which he may rely in support of his return. Prom this stage 
the proceeding assumes the character of a judicial enquiiy,al though 
not conducted by a judicial officer. The Income Tax Officer has 
to make up his mind as to whether the return is incorrect 
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and should be relinquished and, if so, what should be the proper 
assessment. 

Under sub-section (3) of this section the Income Tax Officer 
has to hear such “evidence’* as the assessee may produce and “such 
other evidence as the Income Tax Officer may require” on specific 
points ; and he has then to assess the income and determine the 
sum payable by the assessee on such basis. Now Section 37 of 
the Act empowers the Income Tax Officer to enforce the atten- 
dance of persons and examine them on oath or affirmation, compel 
the production of documents and issue commissions for the exa- 
mination of witnesses. All these are matters which have necessarily 
to be resorted to in the presence of and within the knowledge of 
the assessee. Sub-section (3) of Section 23 speaks of the Income 
Tax Officer hearing such other evidence as he may require that 
is to say, evidence other than that produced by the assessee which 
the Income Tax Officer considers necessary to take, but the word 
used is “ evidence ” and not other words, like, information. It 
would seem to follow prima facie that what the sub-section autho- 
rizes the Income Tax Officer to do is to take evidence in rebuttal of 
the evidence produced by the assessee and yfhioh prima facie should 
be taken in the presence of the assessee and of which the assessee 
should have knowledge in order that he may be able to meet such 
evidence. 

On the other hand, sub-section (4) of Section 23 makes an 
entirely different provision. Where the assessee fails to make a 
return or fails to comply with all the terms of the notices issued to 
him, the Income Tax Officer “shall make the assessment to the 
best of his judgment.” Here there is no question of his taking any 
farther evidence nor is there any necessity for him to take any 
evidence at his own instance. The penalty prescribed for failing 
to make the return or for failure to comply with the terms of a 
notice is that the matter is left to the final discretion of the In- 
come Tax Officer to make the best of the assessment he can and 
his order is final and no appeal lies therefrom. 

Obviously there ought to be a difference between a »case 
where a further appeal is. allowed and a case where no such 
appeal lies. Where an appeal lies to a higher Court, it would 
be inappropriate that the Income Tax Officer’s assessment 
should be based on the result of private enquiries made by 
him behind the back of the assessee, of which no record is 
kept, for such materials would be before theiappellate Court 
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which has to exercise its own judgment in seeing whether the 
assessment is correct or not correct. On the other hand, where 
the Income Tax Officer’s order is to be final, there is no such 
necessity, though there is a remedy by way of getting this order set 
aside if sufficient cause is shown. 

Now the provisions of Section 23 apply to the Income [fax 
Officer just as much as they would apply to the Assistant 
Commissioner in hearing an appeal. It would, therefore, follow 
that even though the order of the Assistant Commissioner is final 
on facts, he also would not be competent to make private enquiries 
behind the back of the assessee and collect information which the 
assessee has no opportunity to meet. It, therefore, seems to me 
that the enquiries made by the Income Tax Officer from the 
people of the district, after proceedings under Section 23 (3) had 
started, of which no notice had been given to the assessee, were 
illegal and not authorized by sub-section (3). Similarly, the 
enquiries made by the Assistant Commissioner during the hearing 
of the appeal behind the back of the appellant were not justified 
by the provisions of sub-section (3) and the result of such private 
enquiries should not have been made the basis of any assessment. 

On the other hand, I see no objection in the Income Tax 
Officer or the Assistant Commissioner acting upon the assessment 
for the previous year if no better evidence is forthcoming. An 
Income Tax Officer, and for the matter of that, an Assistant 
Commissioner is not bound to accept either the correct- 
ness of the return or the genuineness and completeness 
of the account-books produced before him or the truth of the 
evidence produced by the assessee. If he has ground for believing 
that such evidence is untrustworthy, he can certainly reject it. 
Having rejected such evidence it is open to him to pursue the 
enquiry further and take more evidence which he considers neces- 
sary ; but he is not bound to do so. In the absence of any better 
evidence he is certainly entitled to fall back on the assessment of 
income made during the previous year even though that assess- 
ment might have been the best judgment estimate. The fact that 
during the previous year the income was assessed on a certain 
figure is certainly some evidence on which he can proceed, even 
independently of any presumption of continuity. If the assessee 
fails to produce satisfactory evidence, he fails to displace the 
previous year’s estimate, which is certainly admissible against 
him. 

In this view of the matter I am of the opinion that the 
finding of the Assistant Commissioner was passed partly on the 
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result of private enquiries made by him and partly on the admitted 
circumstances of this case. So far as it was based on the private 
enquiries it was improper and is vitiated. But if it could be based 
on the other circumstances, without taking into account the result 
of the private enquiries, then the finding would not be illegal 
according to the principle underlying Section 167 of the Indian 
Evidence Act. I am not called upon to say whether in this parti- 
cular case the assessment at 11 lakhs could have been made on the 
other circumstances of this case excluding the result of the private 
enquiries. This is for the Assistant Commissioner to decide- 

My answer to the first question is that the estimate was based 
on evidence which the Assistant Commissioner was partly em- 
powered to act upon and partly not empowered to act upon, and 
my answer to the second question is in the negative. 

This being my opinion on the two questions that arise in this 
case and on which the learned Judges have differed, let the case 
go back to the bench for final disposal. 

On receipt of the opinion of Sulaiman, 0. J., the Division 
Bench passed the following order : — 

Niamatullah and Ba jpai, JJ. — Having regard to the decision 
of the Hon’ble Chief Justice, to whom the case was referred in 
view of the difference of opinion between the judges composing this 
bench, the two questions, which are the subject of reference under 
Section 66 of the Income Tax Act, are answered as follows : — 

(1) The estimate of 11 lakhs as the capital invested by the 
assessee is based partly on such evidence as the Assistant Com- 
missioner was in law empowered to act upon and partly on evid- 
ence which he was not empowered by law to act upon. 

(2) The Assistant Commissioner was not authorized under 
Section 13 of the Income Tax Act or otherwise to make private 
enquiries and to take the result of such enquiries into account in 
making the assessment. 

As regards costs, we direct that the department should pay 
three-fourths of the costs incurred by the assessee and that the 
assessee should pay one-fourth of the costs incurred by the depart- 
ment. We certify that counsel for the department has earned 
Rs. 1,000 as his fee. He is given six weeks* time to file a 
certificate. Costs awarded by this order will include costs of all the 
hearings including those entailed by the assessee’s application for 
an order to the Commissioner that a reference be made. The 
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assessea’s costg shall be taxed according to the certificate filed by 
counsel. 

Let a copy of our judgment be sent to the Commissioner of 
Income Tax making the reference. 

Order accordingly. 


[In the OaIiOutta High Ooubt.] 

BAMJIDAS MAHALIRAM, In re. 

McNair, J. 

March 6, 1936. 

Income Tax — Re-Assessment — Jubisdiotion op Income 
Tax Authobitibs — Escape of Income Pbom Assessment in 
Pact, Nbobssitt op — Initiation op Pbocbedings on Mbbb Sus- 
picion that Income has Escapbu — Legality — Illegal Initia- 
tion OP Pbocbbdings — Power op Single Judge op High Court 
to Issue Writ of Oebtiobabi — Writ, When G-ranted — Income 
Tax Act (XI op 1922), Section 34 — Government op India Act, 
1916, Section 106 (2). 

The assessees submitted a return of income for the year ending 
March 81, 1988, stating that they had sustained a loss of over 
8 lakhs. The Income Tax Officer accordingly assessed them at *niV 
on December 28, 1988. On February 8, 198d, he, however, issued 
notice to the assessees under Section 84 of the Income Tax Act, 
stating that he had reason to believe that the assessees^ income had 
wholly escaped assessment and calling upon the assessees to make 
afresh return of income from all sources, which was assessable in 
the year ending March 81, 1988. The assessees submitted under 
protest a fresh return showing the same figures, and applied to the 
Commissioner under Section 88 to revise the Income Tax Officer's 
proceedings. The Commissioner refused to interfere either under 
Section 88 or Section 66 as the proceedings before the Income Tax 
Officer were still pending. The assessees thereupon applied to the 
B.igh Court, on its original side, praying, inter alia, /or a writ of 
certiorari /or quashing the proceedings of the Income Tax Officer 
under Section 84 and the subsequent proceedings : 

Held, {%) that the High Court has power in a proper case to com- 
pel an Income Tax Officer to carry out a duty imposed upon him 
notwithstanding the provisions of Section 106(2) of the Govern- 
ment of India Act, 1916, which provides that the High Court may 
not exercise any original jurisdiction in matters concerning revenue*, 
1-4 
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(u) that an application of this natnre, not being an applica- 
tion for a reference under the Income Tax Act, could properly he 
leard ly a single Judge of the High Court sitting on the original 

(in) that tmless some item of income has in fact escaped taxa- 
tion an Income Tax Officer has no power to initiate proceedings 
under Section 84 and his proceedings will he void and without 
jurisdiction if in fact no item of income had escaped assessment ; 
he cannot act under Section 84 merely because he suspects or ^has 
reason to believe^ that income has escaped assessment ; 

(iv) further, an Income Tax Officer cannot give himself juris- 
diction by an erroneous finding of fact that income had escaped ; 
it is not for him to decide whether the preliminary state of facts 
investing him with jurisdiction exists, that is, whether income has 
in fact escaped assessment ; 

(v) that, as the Act has provided the Commissioner with power 
to revise under Section 33 and the Commissioner had made an order 
under that section the assessees were 7iot without a remedy against' 
the order of the Income Tax Officer, a^id inas^nuch as under the 
amended Income Tax Act the assessees were entitled to apply wider 
Section 66 against an order under Section 88 prejudicial to them, 
they were not without a remedy against the Commissioner^ s order, 
and further as the order did not violate any rule of fundamental 
justice the present case was not one in which a writ of certiorari 
should be issued. 
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138 ; 28 G.W.N. 762 ; 25 Bom. L. E. 920), 

Buen & Co., In re [1934] (2 LT.E. 30 ; 61 Cal. 132). 

Chettiak Fibm, V.E.A, v. Commissionbb op Inoomb Tax, 
Bxjbma [1929] (7 Rang. 581 ; 3 LT.C. 436). 

Commissioner op Income Tax, Bubma v, C. P. L. E. 
Chettitab Firm [1934] (2I.T.E. 201 ; 12 Rang, 322). 

Commissioner op Income Tax, Burma v, U. Lu Nyo [1933] 
(1 LT.E. 373 ; 12 Rang. 118). 

Death, ex parte [1852] (18 Q.B. 647 ; 118 B.E, 244). 

King v. Bradford [1908] (1 E.B. 365). 
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National Cabbon Co., In re [1984] (61 Cal. 460). 
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Bajbndba Nath v. Coumissioneb ob Income Tax, Bengal 
[1934] (2 I. T. E. 71 ; 61 Cal. 286 ; 61 I. A. 10 ; 88 C. W. N. 814). 

Satybndbamohan Chowdhcbx, In re [1930] (I.L.E. 68. Cal. 
326 ; 4 I. T. C. 447 ; 129 I. 0. 406). 

Spoonbb V. JuDDOw [1860] (4 M. I. A. 363). 

Tata Hydbo-Eleotbio Agency v. Commissioneb of Income 
Tax, Bombay [1984] (2 I. T. E. 108 ; 68 Bom. 361). 

The Queen v. Bolton [1841] (1 Q. B. 66 ; 113 B. E. 1064). 

The Queen v. Commissionebs bob the Special Pubposes 
of Income Tax [1888] (21 Q. B. P. 313). 

The Queen v. Nunnely [1858] (120 E. B. 728). 

White v. Steele [1862] (12 C.B.N.S. 383 ; 142 B. B. 1191). 

Application for a writ of certiorari, 

Barwell, Glaogh and Jyoti P. Mitter, for the applicants. 

Boy (Advocate-General) and Issacs, for the Commissioner of 
Income Tax, Bengal. 

MoNaib, J. — This is an application on behalf of the firm of 
Mahaliram Eamjidas for a writ of certiorari directing the 
Commissioner of Income Tax, Bengal, to bring np the records of 
certain assessment proceedings pending before the Income Tax 
Officer of District IY-3, Calcutta, relating to an assessment in 
respect of the financial year 1932-33, wherein the registered part- 
nership firm of Mahaliram Eamjidas are the assessees, to the end 
that an order of the said Income Tax Officer passed in the said 
proceedings on the 6th Eebruary, 1934, purporting to be under 
Section 34 of the Indian Income Tax Act, 1922, and all proceedings 
consequent upon such order be quashed, including an order of 
the Income Tax Commissioner, dated the 3rd of November, 1934, 
and purporting to dispose of an application by the assessees under 
Section 33 of the Act, dated the 15th September, 1934, or for such 
further or other orders by writ of prohibition or otherwise as the 
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Gourt may deem just and expedient. In the alternative, the 
applicants ask (i) for an order directed to the Commissioner of 
Income Tax, Bengal, requiring him to hear and determine the 
assessee's application of the 15th September, 1934, and/or to state 
a case, according to law, and (ii) for an injunction restraining the 
Income Tax Officer and/or the Commissioner from* further pro- 
ceeding under any order purporting to be under Section 34 of the 
Income Tax Act in regard to the assessees’ income for the Sambat 
year 1987-88 pending the disposal of this motion. 

The petitioners are a registered partnership carrying on 
business in Calcutta and use the Sambat year for accounting in 
the usual course of their business. 

The Sambat year 1987-88 corresponds to the period from the 
31st October, 1930, to the 9th of November, 1931. 

Their income during the Sambat year 1987-88, for the purpose 
of income tax, fell to be assessed during the financial year ending 
on the 31st of March, 1933. 

The return which was submitted by the petitioners contained 
a statement that the firm sustained a loss of over Bs. 8 lakhs. 

The Income Tax Officer, on the 23rd December, 1933, made 
an assessment pursuant to Section 23 (3) of the Income Tax Act 
assessing the petitioners ’ firm at “ nil 

On the 6th of February, 1934, the Income Tax Officer made 
an order for notice to issue under Section 22 (2) read with Section 
34 of the Income Tax Act calling for a return of income assessable 
in 1932-33. The notice which was dated the 8th of February, 1934, 
stated that the Income Tax Officer had reason to believe that the 
assessees’ income had wholly escaped assessment and he called 
upon the petitioners within thirty days of the receipt of the notice 
to deliver to him a return, in the attached form, of their income 
from all sources assessable in the year ending 31st of March, 1933. 

Under protest, the petitioners made another return, wherein 
the figures shown corresponded with their former return for this 
period and the Income Tax Officer on the 21st of May, 1934, 
called for the petitioners’ trading books for their accounting years 
1987-88, 1985-86, and 1984-86. A further notice called for the 
petitioners’ pass books for the years 1984-86 to 1988-89 a period 
of five years which was clearly in excess of the Income Tax 
Officer’s powers. The petitioners were also required to give evi- 
dence. They appeared under protest in June, July and August, 
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1934, and produced fcheir books. In August* 1934, the petitioners 
wrote to the Income Tax Officer protesting against certain 
entries which had been recorded in the Income Tax Officer’s books 
and which they characterised as being “ erroneous.'’ 

On the Ist of September, 1934, the Income Tax Officer wrote 
to the petitioners saying that he had held that all the proceedings 
relating to their assessment were valid, and that they should be 
continued and computed. For this purpose the accounts for the 
Sambat year 1987-88 would be thoroughly examined,” as well as 
the books already called for. The petitioners state that they asked 
for particulars of the reasons for the Income Tax Officer’s pro- 
cedure, which they contended were ultra mres, and for the orders 
on which they were based, but without result. 

On the 15th of September, 1984, they presented a petition to 
the Commissioner of Income Tax under, amongst others, Section 33 
of Income Tax Act. 

The Commissioner, on the 8th of December, 1934, forwarded 
to the petitioners a copy of his order dated the 3rd of November, 
1934, which was in the following terms : — 

“ Order : — I have considered the application of the assessees, 
dated the ISth of September, 1934. I am not prepared to interfere 
or to take any action under Section 33 or 66 of the Act, at this 
stage, when the assessment is still before the Income Tax Officer. 
The assessees may be informed accordingly.” 

The petitioners complained that this method of disposing of 
this matter was to pass an order prejudicial to the petitioners and 
they submitted that the Commissioner’s action was without jurisdic- 
tion. They submit that the machinery of the Act, does not give 
them any method of obtaining relief, and they accordingly applied 
to this Court for the issue of a writ of certiorari addressed to the 
Commissioner, to have the proceedings quashed. In the alternative, 
they asked for an order under Section 45 of the Specific Belief Act, 
1877,requiring the Commissioner to hear the complaint or to state a 
case. During his reply Mr. Barwell for the petitioners stated that 
the only relief for which he was now asking in view of the 
arguments for the Crown and the affidavit of the Commissioner, 
was for a writ of prohibition. 

At the outset of the hearing, the Advocate-General, who 
appeared to oppose the application, submitted a preliminary objec- 
tion to the effect that the application as framed would not lie. He 
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referred'to paragraph 24 of the petition, in which it is stated that 
under Section 66 of the Income Tax Act an assessee cannot compel 
an Income Tax Commissioner to state a case except in reference to 
orders under Section 31 or 32, which do not apply here, and to 
their contention that in the circumstances they were faced with a 
complete denial of justice. He relies on the amendment of Section 
66 of the Income Tax Act (XI of 1922) which was made by Act 
XVIII of 1933. Prior to the amendment, Section 66, sub-section 
(2) read as follows : — 

“ Within sixty days of the date on which he is served with 
notice of an order under Section 31 or Section 32.. .assessee in 
respect of whom the order.... ..was passed may, by application 

accompanied by a fee of one hundred rupees or such lesser sum as 
ma-y be prescribed, require the Commissioner to refer to the High 
Court any question of law arising out of such order... and the 
Commissioner shall, within sixty days of the receipt of such applica- 
tion draw up a statement of the case and refer it with his own 
opinion thereon, to the High Court.” 

The Act has been amended in 1983 by adding after the words 
“ Section 32” the following words ” or of an order under Sec- 
tion 33 enhancing an assessment or otherwise prejudicial to him ” 
so that the section now reads : — 

” Within sixty days of the date on which he is served with 
notice of an order under Section 31 or Section 32 or of an order 
under Section 33 enhancing an assessment or otherwise prejudicial 

to him the assessee may require the Commissioner to 

refer to the High Court any question of law arising out of such 
order ” 

Sections 31 and 32 which deal with an appeal to the Assistant 
Commissioner and from him to the Commissioner arc admittedly 
irrelevant to the present matter. 

Section 33 empowers the Commissioner to call for the record 
of any proceeding, to make enquiries and pass such orders as he 
thinks fit, provided that he shall not pass any order prejudicial to 
an assessee without hearing him or giving him a reasonable 
opportunity of being heard. 

The petitioners in paragraph 24 of their petition state that 
they are unable to obtain a reference except in regard to orders 
made under Section 31 or 82 from which it would appear that they 
were unaware of the recent amendment. 
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Section 66, sub-Section (2), now provides that within sixty 
days of the date on which he is served with notice of an order 
under Section 33 enhancing an assessment or otherwise prejudi- 
cial to him an assessee may by application accompanied by a fee 
of one hundred rupees or such lesser sum as may be prescribed, 
require the Commissioner to refer to the High Court any question 
of law arising out of such order and the Commissioner, shall, 
within sixty days, state a case and refer it to the High Court. 

There follow two provisos. The first, that a reference shall 
lie from an order under Section 33 only on a question of law 
arising out of that order itself, and not on a question of law aris- 
ing out of a previous order under Section 31 or Section 32, revis- 
ed by the order under Section 33- 

The second, that, if in exercise of his power of revision under 
Section 38, the Commissioner decides the question or rejects the 
application, or refuses to state the case, the assessee may, with- 
in thirty days from the date on which he receives notice of the 
order passed by the Commissioner, withdraw his application and 
obtain a refund of his fee. 

Sub-Section (8) provides that if an application be made under 
sub-Seotion (2) and the Commissioner refuses to state the case on 
the ground that no question of law arises, the assessee may apply 
to the High Court, and the High Court may require the Commis- 
sioner to state the case and refer it to the Court. 

The Advocate-Q-eneral contends that the recent amendment 
of the Income Tax Act, by Act XVIII of 1933, has given an as- 
sessee remedies which he did not previously possess ; that he has 
not chosen to avail himself of those remedies, and that he cannot 
now say that there is no machinery within the terms of the Act 
whereby he can obtain relief. In the circumstances, he says, the 
petitioners have not shown that they are entitled to invoke those 
powers of the Court which are only applicable to exceptional 
circumstances. 

It is further argued that the Commissioner has not come to 
any decision. He has not passed an order but has made a state- 
ment that in his opinion the time is not yet ripe for him to inter- 
fere with the proceedings which are being conducted by the In- 
come Tax Officer. 

The communication by the Commissioner, dated the 3rd of 
November, 1934, is headed “order” and it must be taken to have 
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been intended to be an “ order It purports to have been made 
after considering the assessees’ application that the Commissioner 
should exercise his discretion under Section 33 and it must be 
assumed that it is an order made in the exercise of that discretion 
and under the powers provided by Section 33. It follows that if it 
isran order prejudicial to the assessees and containing a question 
of law, Section 66 provides machinery whereby the assessees may 
have the legality of that order referred to the High Court for 
decision. 

The assessees, in support of their contention that they are 
not confined to the relief afforded by the provisions of the Income 
Tax Act, rely on the case of Alcock^ Ashdown and Company, 
Limited v. Chief Revenue Authority of Bombay, where the Privy 
Council held that when power is given to a public authority 
there may be circumstances which will couple the power with 
the duty to exercise it, and that under the provisions of Sec- 
tion 61 of the old Income Tax Act of 1918 “always supposing that 
there is a serious point of law to be considered, there does lie a 
duty upon the Chief Eevenue authority to state a case for the 
opinion of the Court, and if he did not appreciate that there is 
such a serious point, it is in the power of the Court to control 
him and to order him to state a case Since the enactment of 
the new Income Tax Act of 1922 the above case has to some ex- 
tent become obsolete. 

The new Act has in Section 66 empowered the Court to re- 
quire the Commissioner to state a case and refer it and has laid 
down the limitations under which such a reference shall be made. 

There is in the framework of the Act itself machinery, by 
which the assessee may bring the matter before the Court and he can 
no longer contend that the Act provides no specific or adequate 
remedy. See 7-J2. Chettyar Firm v. Commissioner of Income 
Tax, The Commissioner of Income Tax, Burma v. O.P.L.E* Firm 
and Tata Hydro-Electric Agency, Limited v. Commissioner of In- 
come Tax, Bombay, 

This objection is in my opinion valid. I will deal with it 
more fully in regard to the claim for a writ of prohibition at the 
conclusion of my judgment. 

The next contention of the Advocate-General is that there is 
no power in the High Court to issue a writ against the Income Tax 
Commissioner. He refers to Clause 4 of the Charter establishing 
the Supreme Court at Port William in Bengal. By that clause, 
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the Chief Justice and Puisne Justices are to have such jurisdiction 
and authority as the Justices of the Court of Kingf’s Bench have, 
and may lawfully exercise within that part of Great Britain called 
England, by the common law thereof. By Clause 21 of the 
Charter it was ordained and established that all Courts and 
Magistrates therein referred to should “be subject to the order and 
control of the said Supreme Court of Judicature at Fort William 
in Bengal, in such sort, manner and form, as the inferior Courts 

and Magistrates of England are, by law, subject to the order 

and control of our Court of King*s Bench, to which end, the said 
Supreme Court of Judicature, at “Fort William in Bengal,” was 
“empowered and authorised, to award and issue a writ or writs of 

mandamus, certiorari ^ procedendo or error directed 

to such Courts or Magistrates as the case may require, and to 
punish any contempt of a wilful disobedience thereunto by fine 
and imprisonment’*. 

In 1780 the Bast India Company Act, 1780 (21 Geo. Ill c. 
70), was enacted. Section 8 of that Act provided that the Supreme 
Court shall not have or exercise any jurisdiction, in any matter 
concerning the revenue or concerning any act oi'dered or done in 
the collection thereof, according to the usage and practice of the 
country or the regulations of the Governor-General in Council. 

The Government of India Act (5 & 6 Geo. V c. 61) which re- 
pealed the above Act, provided by Section 106, sub-section (2) that 
the High Courts have not and may not exercise any original juris- 
diction in any matter concerning the revenue, or concerning any 
act ordered or done in the collection thereof according to the usage 
and practice of the country or the law for the time being in force. 

The contention is that in matters of revenue the High Court 
has no jurisdiction, and that income tax being a matter concerning 
revenue or its collection, the High Court may not exercise its 
powers against the Income Tax Commissioner, 

This argumentr was put forward on behalf of the Crown in the 
case to which I have already referred, AlcocJct Ashdown and Corin’^ 
pany^ Limited v. Chief Revenue Authority of Bombay, but the 
Privy Council held that the High Court had power to make an 
order requiring the Chief Eevenue Authority to perform a duty 
under the Income Tax Act. It is noteworthy, however, that the 
aid of the Court was there invoked under Section 46 of the Spe- 
cific Belief Act which enables the High Court to make an order 
1—5 
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requiring any Specific Act to be done or forborne by any 

person holding a public ofiice whether of a permanent or a 

temporary-- nature subject to certain provisos which are 

cumulative. 

A question in the appeal was whether the Court had any 
jurisdiction to order the Chief Eevenue Authority to state a case, 
and from the report it appears, that, before the Board, it was 
argued “ that even if the Authority had a duty, the Court could 
not require him to exercise it’* ; and for this purpose reliance was 
placed upon the well-known general purview of Indian legislation 
which excludes matters of revenue from the consideration of the 
ordinary Civil Courts, the principle being exemplified in the case 
of Spooner v Juddow^ and upon Section 106, sub-section (2) of the 
Government of India Act ’*• Lobd Phillimobe in delivering the 
opinion of the Board says [I.L.B. 47 Bom. 742 at 749] : — 

“ Upon the point thus broadly stated, their Lordships have no 
difficulty in pronouncing a decision. To argue that if the legis- 
lature says that a public officer, even a Eevenue Officer, shall do a 
thing, and he without cause or justification refuses to do that 
thing, yet the Specific Belief Act would not be applicable, and 
there would be no power in the Court to compel him to give relief 
to the subject, is to state a proposition to which their Lordships must 

refuse assent In their Lordships’ view, the order of a High 

Court to a Eevenue Officer to do his statutory duty would not be 
the exercise of “ original jurisdiction in any matter concerning 
the revenue.” 

Although, as I have stated above, the material part of that 
decision can no longer be relied on owing to the amendment of 
the Income Tax Act, there is no reason to doubt the validity of the 
general proposition there laid down that this Court has power in 
a proper case to compel a public officer, and even a revenue 
officer, to carry out a duty imposed upon him. 

The learned Advocate-General took a further preliminary 
objection that a single Judge on the Original Side is not competent 
to deal with an application of this character. It should be made, 
he says, before a Bench of at least two Judges of the High Court 
and that Bench should be the Bench appointed by the Chief 
Justice to deal with income tax matters. 

In this connection reliance is placed, first, on Section 66-A, 
sub-section (1), of the Income Tax Act which provides that when 
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any case has been referred to the High Court under Section 66, it 
shall be heard by a Bench of not less than two Judges of the High 
Court; secondly, on the rules made under the Income Tax Act 
which are set out in Chapter XXX-A of the Eules and Orders of 
the Calcutta High Court (Original Side). 

Buie 1 provides that all references under Section 66 of tlje 

Indian Income Tax Act, 1922, shall be presented to the 

Eegistrar, Original Side, and shall be dealt with on the Original 
Side. 

Eule 3 provides that the Eegistrar shall lay the matter before 
the Chief Justice who shall appoint a Bench under Section 66-A 
of the Income Tax Act to hear the reference. 

Eule 6 provides that every application under Section 66 (3) of 
the said Act shall be presented to the Eegistrar, Original Side, who 
shall submit the same to the Chief Justice or to the Bench appoint- 
ed by the Chief Justice. 

Eule 6 is also relied on, which provides that vakils and 
attorneys shall be entitled to appear and act in all matters governed 
by these rules. 

With reference to Eule 6 it has been argued by the Advocate- 
Oeneral that while vakils and attorneys can appear in income tax 
matters, in matters on the Original Side, only those counsel or 
advocates who have been specially admitted are entitled to appear 
and plead. 

This is not a reference, nor is it an application under the 
Income Tax Act, and neither that Act nor the rules under it are 
applicable. 

Although, incidenbally, the matter concerns income tax, and 
the provisions of the Income Tax Act have to be considered in 
coming to a decision, yet this is not an application under Sec« 
tion 66 or any other section of the Income Tax Act. The relief 
sought is by a writ of certiorari or prohibition which is issued by 
the Oourt under the power and authority conferred on it by the 
Charter. 

I have already referred to those powers and it was recently 
decided in In re National Carbon Company, Incorporated, that 
those powers include the power in a proper case to issue a writ 
of prohibition. 
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It was there pointed out, that there is, in the Charter, no 
mention of any authority to issue a writ of prohibition, but 
Panokbidge, J., sitting on the Original Side of this Court, held in 
a decision with which I am fully in accord, that there was no in- 
tention by Clause 21 of the Charter to curtail the powers, co-ex- 
tensive with those of the King’s Bench, which had been given by 
Clause 4 and which include the power to issue a writ of prohibition • 

In was never suggested, and I do not think it can be sug- 
gested, that a Judge sitting on the Original Side has not the right 
to exercise the powers with which the Court is vested under the 
Charter and those are the powers which are now invoked. 

Assuming then that the facts are such as to justify the issue 
of a writ as prayed, I am of opinion that the application was 
rightly made on the Original Side of the Court, even though the 
subject-matter of the application be connected with proceedings 
under the Income Tax Act. 

These were the preliminary questions argued. On the merits 
Mr. Harwell submits that the order of the Income Tax Officer of 
the 5th of February, 1934, is without jurisdiction, 

The assessees made their return on the 21st of December 
1932 and forwarded it without profit and loss account to the 
Income Tax Officer, who served a notice under Section 22 (4) on 
the proprietors of fche firm to produce their books. 

The assessment order shows that Mr. Kantilal Jatia, a member 
of the firm, appeared in response to the notice and produced the 
firm’s rakarah^ nakal and khata and explained the items. 

On 23rd of December, 1932, the firm was assessed under 
Section 23 (3) at ** Nil ’’ for 1932-33, and an application under 
Section 26 A to renew the firm’s registration for the purposes of 
the Act was granted. 

On the 6th of February 1934, the Income Tax Officer made 
the order for a notice to issue under Section 22 (2) read with 
Section 34 and on the 8th of February 1934, the following notice 
was received by petitioners : — 

“ Notice under Section 34 of the Income Tax Act (XI of 1922) 
Office of the Income Tax Officer, District IV'3, Calcutta. Dated 
Calcutta, the 8th February, 1934. No. 1288/IV-3. The proprietors 
Mahaliram Eamjidas (firm), 21, Koopchand Eay Street, Calcutta 
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Whereas I have reason to believe that your income froro 
business and other sources which should have been assessed in the 
financial year ending 31st March, 1933, has wholly escaped assess- 
ment, I therefore propose to assess the said income that has 
escaped assessment. 

I hereby require you to deliver to me, not later than 9th 
March, 1934, within 30 days of the receipt of this notice a return 
in the attached form of your income from all sources which was 
assessable in the said year ending 31st March, 1933. Sd....7-2-34.’’ 

Section 34 provides : — 

“ If for any reason income, profits or gains chargeable to 
income tax has escaped assessment in any year or has been assessed 
at too low a rate, the Income Tax Officer may, at any time within 
one year of the end of that year, serve on the person liable to pay 
tax on such income, profits or gains..... a notice contain- 

ing all or any of the requirements which may be included in a 
notice under sub section (2) of Section 22, and may proceed to 
assess or re-assess such income, profits or gains, and the provisions 
of this Act shall, so far as may be, apply accordingly as if the 
notice were a notice issued under that sub-section.” 

The section provides for a re-opening of the assessment and 
empowers the income tax authorities to call for books and evidence, 
but before these powers may be exercised and the assessment that 
has been closed may be re-opened the essential pre-requisite is that 
something chargeable to income tax has escaped assessment. The 
notice under Section 34, it will be observed, merely states that the 
income tax authority “has reason to believe’* that income has 
escaped assessment. That Mr. Barwell contends, is not sufiBoient« 
The Act in many instances, notably in Sections 22 (2), 23 (1) and 
(2), 23A, 24A, 25, 46 (1) and elsewhere uses expressions such as “in 
the Income Tax Officer’s opinion ”, “ If the Income Tax Officer is 
satisfied “ or “ If the Income Tax Officer has reason to believe” 
or “ the Income Tax Officer may in his discretion direct,” which 
give the Income Tax Officer a discretion and power to use that 
discretion. 

In Section 34 no such discretion is allowed. What is con- 
templated is that some item liable to tax has in fact escaped 
taxation, and only when that fact is in existence may the income 
tax authorities use their powers to reopen an assessment which has 
already been closed and which under the scheme of the Act is 
otherwise intended under Section 23 to be closed finally. 
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It is the general policy of the law that when accounts have 
been gone into and a balance has been struck and agreed upon, 
such an agreement should not lightly be set aside. It is not unlikely 
that the legislature had this principle in mind and were unwilling 
to have an assessment re-opened merely at the discretion of the 
income tax authority in view of the inevitable dislocation to the 
assessee’s accounts and business. 

In any event, Section 34 has been so worded that it does not 
leave the matter in the discretion of the Income Tax Officer but 
provides that the machinery in Section 22 may be set in motion a 
second time only if an item chargeable to income tax has escaped 
assessment, and the ordinary meaning of those words is that the 
escape from assessment is a fact. 

Moreover, that is a fiscal statute in which the actual words of 
the Act must be strictly adhered to. See Partington v. The Attorney • 
QeneraL 

It is contended that even if the order had stated, “ whereas 
your income which should have been assessed has wholly escaped 
assessment” that statement would have been untrue and no valid 
order or proceedings, could be made or held, founded on an incor- 
rect premise. 

An assessment has been made and it cannot be said with truth 
that the assessee’s income from all sources has wholly escaped 
assessment. 

In In re Lachhiram Basantlal, Eankin, O.J., in delivering 
the judgment of the Court said : — 

Section 34 deals with income which has escaped assessment 
and it may be, though it is not necessary for the present purpose to 
decide it, that income cannot be said to have escaped assessment 
except in the case where an assessment has been made which does 
not include the income.” 

And in Bajendranath Muherji v. Commissioner of Income Tax^ 
Bengal^ Lord Macmillan says : — 

“The fact that Section 34 requires a notice to be served calling 
for a return of income which has escaped assessment strongly sug- 
gests that income which has already been duly returned for assess- 
ment, cannot be said to have ” escaped ” assessment within the 
statutory meaning. 
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In In re Satyendramohan Boy Ghaudhurif the question for 
decision was whether, after an assessment made under Section 28(4) 
of the Act is reopened under Section 34, by reason of certain 
specified heads of income having been assessed at too low a figure, 
the whole assessment may be reopened at the option of the 
assessee, so that his income under one head should be reduced,if 
his income under another head were enhanced. 

The Commissioner of Income Tax was of opinion that 
Section 34 : 

“gives no general powers of revision to the Income Tax Officer 
and that the Income Tax Officer cannot reopen the assessment of 
the income, profits or gains of an assessee from any source in 
respect of which he has no reason to believe that the assessee has 
been under-assessed. In his view, it appears to be the intention 
of the Act that general powers of revision should only be exercised 
by the Commissioner acting under Section 33 and that the powers 
of the Income Tax Officer under Sections 34 and 35 are strictly 
limited by the terms of the sections themselves.*’ 

It was held that the assessee had no right to have the whole 
assessment reopened. 

In delivering judgment the learned Chief Justice says : — 

“ As a matter of the true construction of this section, it ap- 
pears to me that if the legislature had meant to say that if in any 
case it appears to the Income Tax Officer that an assessee has been 
assessed upon too low a figure or too low a rate the Income Tax 
Officer may issue a fresh notice under Section 22 (2) and may 
proceed to reassess such assessee afresh, the language employed 
would have been noticeably different from that which we find in 
the present section.” 

In some of the cases to which I have been referred, the Income 
Tax Officer has stated the particular heads of income which have 
escaped assessment ; in others it is not clear what form of notice 
was issued. There is no standard form of notice. See In re 
Burn d Go. 

But apart from the fact whether the notice was correct in 
form, the principle which the above cases lay down is that the 
words of the Act do not empower the Income Tax Officer to re- 
open an assessment merely to enquire further into the assessees’ 
books in case something assessable may be found : and if I am right 
in my view, that it is an essential pre-requisite to reopening an 
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assessment that an item of income, profits or gains has escaped 
assessment, the Income Tax OflBcer cannot give himself jurisdiction 
by an erroneous finding of fact. The assessees complain that they 
have never been given any indication of the heads of income which 
are said to have escaped assessment and no reply has been received 
to- their request for information. If the Income Tax Officer is 
entitled to reopen an assessment merely on suspicion, no doubt he 
is justified in maintaining silence, but in my view no such intention 
of the legislature appears in the words of the section. This view is 
supported by the decision of a Bench of the Burma High Court 
in Gommissioner of Income Tam v. XJ Lu Nyo, where it was held 
that when one Income Tax Officer had completed an assessment 
an attempt by his successor to go behind and revise the assessment 
merely because he disagreed with his predecessor’s finding as to 
the amount of assessable income was not an assessment under 
Section 34. 

Mr. Isaacs, who in its later stages argued the case for the 
Crown in the absence of the Advocate-Q-eneral, contended that the 
jurisdiction of the Income Tax Officer was territorial, and provided 
the assesses was within his territorial jurisdiction, which was not 
contested, the Income Tax Officer was empowered to perform the 
function entrusted to him under Section 22 and Section 34 and for 
that purpose to come to a finding of fact. I cannot agree that the 
mere grant of territorial jurisdiction entitles the Income Tax 
Officer to come to a finding of fact enabling him to reopen an 
assessment under Section 34. The real question in my opinion is 
whether the section is so worded as to grant the Income Tax 
Officer apart from his territorial jurisdiction, the power to deter- 
mine conclusively the question of fact upon which his jurisdiction 
depends. 

The legislature, in my view, has provided that if a certain 
state of facts exists and is shown to the Income Tax Officer to 
exist, before he proceeds to reopen the assessment under Sec- 
tion 34, he shall have jurisdiction to take proceedings, but not 
otherwise. 

It is not for him to decide whether that state of facts exists, 
and if he reopens the assessment without its existence he is acting 
without jurisdiction. 

I find no words in Section 34 which empower the Income 
Tax Officer to determine whether the preliminary state of facts 
exists. 
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In this connection I have been referred to the oases of The 
Queen v, Bolton) The Queen v. Ntcn7ieley and The Queen v. Com- 
missioners for Special Purposes of hxcome TaXy in which Lobd 
Esheb, M. E., states the two contentions and points out that the 
correctness of the one or the other must depend on the powers 
with which the legislature has invested a tribunal or body. S^ee 
The King v. General Commissioners of Taxes for the District of 
Clerlcenwell and The King v. Bradford. 

Mr. Isaacs further argued that prohibition could only issue 
with reference to persons exercising judicial functions and that 
the functions of the Income Tax Officer are administrative. 

In support of this argument he referred to the cases of JEx 
parte Death and The King v. The Commissioners for the General 
Purposes of Income Tax for Kensington. 

But these cases which are decided on the English Income Tax 
Acts are not authoritative on a construction of the Indian Act 
where the Income Tax Officer combines the duties under the Eng- 
lish Acts of the Surveyor, the Commissioner and the Special Com- 
missioners. In India, for instance, the assesses may be called upon 
under Section 28 to give evidence at the outset, in support of his 
retritn, whereas the Surveyor in England has no right to obtain 
legal evidence and is merely an administrative Officer. 

The Commissioner’s jurisdiction does not begin until the Sur- 
veyor has discovered an omission under Section 62 of the Taxes 
Management Act but the Income Tax Officer in India is vested at 
the outset with judicial powers and Section 37, which invests the 
Income Tax Officer with power to issue commissions for the exa- 
mination of witnesses, provides that any proceeding before an 

Income Tax Officer under ‘'this chapter'' shall be deemed to 

be a “ judicial proceeding “ This Chapter " includes the provi- 
sions of Sections 22 and 34. 

At the conclusion of their case the petitioners contended that 
their real grievance was against the orders of the Income Tax 
Officer under Section 22 and Section 34 which were without juris- 
diction and for which the Act gives no specific or adequate remedy. 
The answer is that the Act does provide the Commissioner with 
power of revision under Section 33 and the Co mm issioner has 
purported to exercise those powers under Section 33 and has made 

an order. 

I— e 
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The petitioners allege that that order is unsatisfactory and 
that the Commissioner has given them no opportunity of being 
heard. If that be so the question raised is a question on the 
construction of the Act and so a question of law, and as it is an 
order which the assessees consider prejudicial to them, they could 
h^Lve availed themselves of the provisions of Section 66 and had 
the legality of the order tested by the Court. Their contention that 
an application under Section 66 would entail delay and that delay 
is the essence of their complaint, even if correct, does not justify 
them in neglecting the remedy provided by the Act, and in seek- 
ing instead to call in aid the extraordinary powers of the Court. 

It is evident that the legislature intended the Commissioner to 
deal with questions that came to his notice under Section 38, and 
if he passed an order which the assessees considered prejudicial it 
provided a method by which the legality of the proceedings could 
be tested. It was obviously their intention that the provisions of 
Section 66 relating to a reference should be strictly complied 
with, and, if there was no such compliance, they intended the 
Commissioner’s orders to be final and the jurisdiction of the High 
Court to be excluded. 

It is clear from the English decisions that the power of 
exercising prohibition is discretionary, and that the Court should 
not be chary of exercising it to control persons who are entrusted 
with the power of imposing any obligation upon individuals 
and who attempt to exercise those powers in excess of their 
jurisdiction. 

It has also been laid down that the fact that there is a right 
of appeal is not necessarily fatal to a claim for prohibition: White 
V. Steele approved in The King v. North, Ex parte Oahley, but the 
guiding principle appears to be that the writ in such a case will 
not issue unless the want of jurisdiction complained of is based 
upon a breach of a fundamental principle of justice. 

Here the orders complained of do not, in my opinion, come 
within the exception and I am not satisfied that this is a case in 
which a writ of prohibition should issue. 

The Commissioner stated in his order of the Srd of November, 
1934, that he was not willing, at the date, to interfere or take any 
action under Section 33 or Section 66 of the Act. In view of my 
decision that the proceedings by the Income Tax Officer in 
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revision were irregular, the learned Commissioner may feel 
called upon now to look further into the matter. 

The facts have been stated on affidavit by the petitioners and 
complaints are made of the actions of the Income Tax Officer. 
The only affidavit in opposition is by the Commissioner who must 
of necessity state matters according to the information he h^s 
received. No affidavit is filed by the Income Tax Officer. 

After careful consideration of all the circumstances I order 
that the application be dismissed but that each party do bear 
their own costs. 

Application dismissed. 

Solicitors : — Panna Lale De, for the applicants ; Qovermnen i 
Solicitor, for the Commissioner of Income Tax, Bengal. 
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[In The PBivr Co on oil. J 

NATIONAL MUTUAL LIFE ASSOCIATION OF 
AUSTEALASIA, LTD. 

V. 

COMMISSIONER OF INCOME TAX, BOMBAY 
PRESIDENCY and ADEN. 

Lord Thaokerton, Sir Lancelot Sanderson and 
Sir G-eorge Rankin. 

November 18, 1985. 

Income Tax — Fobbign Company — Assessment op 
Income op Indian Business — Pbopbb Method — Revenue 
Account and Balance Sheet, Whetheb Reliable Data — 
Application op Rule 35, When Justipiablb — Mutual 
Insubancb Company — Calculation op Income — Exclusion 
op Income Fbom Pabticipating Policies — ^Indian Income 
Tax Act (XI op 1922), Sections 13 and 22 (1) — Income Tax 
Rules, Rule 35. 

The Income Tax Officer is only authorised to have recourse to 
the method of computation provided by Buie 36 of the Income Tax 
Buies “ in the absence of more reliable data" and this requires 
(a) a scrutiny of the data which in fact had been made available 
to the Income Tax Officer, irrespective of any question as to the 
validity or correctness of the return made under Section 88 (I) of 
the Income Tax Act, and {b) a consideration of the reliability of 
those data for the purpose of the proper computation of the 
income, profits or gains of the company in accordance with Sec- 
tion 18 of the Act. 

The assesses was a mutual life insurance company with its 
head office at Australia and a branch in British India at Bombay. 
It made a return of its total income from its business in India 
for the year ending September 80, 1930 at £8,841-14-8 and 
along with the return submitted a revenue account and balamce- 
sheet for that year. The triennial valuation report of 
the whole business for the triennial period ending on September 
30, 1988 and the balance sheet and revenue account of the entire 
business for the year of account, in both of which the average 
rate of interest earned by the invested funds of the company 
appeared, were also produced. The Income Tax Officer held 
that the data supplied by the company were not more reliable 
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than the method prescribed in Buie 85 of the Income Tax Buies 
and assessed the income under Buie 35, He found that the 
premium income of the company as a whole for the year in ques-^ 
tion was £Bf^M^4i76^ and that the premium income of the com- 
pa?iy in British India for the same period was £87^942. The 
net assessable profit of the company as a whole based on the 
triennial investigation was £1^406^27 and accordingly he assess- 
ed the taxable income in India at the proportionate profit in 
British India^ namely^ £38,083. The questions being whether 
the Income Tax Officer was justified in law in applying Buie 85 
and whether the assessment was legal : 

Held, (2) that the Income Tax Officer was entitled to take 
the view that the income of the Indian business could not be 
properly deduced from the data supplied by the company and 
that the information submitted by the company did not afford 
more reliable data for computation of the income of the Indian 
business than the method prescribed by Buie 85 {which is based 
on the total income^ profits or gains of the company, the 
proportion attribtUable to the Indian business being calculated 
on the ratio of the Indian premium income to their total 
premium income) and the Income Tax Officer was justified in 
resorting to Buie 35, Computation on the basis of the triennial 
valuation reports is the most reliable method of computation 
in the case of life insurance companies. The interest earned on 
investments, though it is an element in the ascertainment of the 
income, profits or gains, is not by itself a reliable datum for such 
ascertainment, 

(2) That the assessment made was not, however, a valid or 
legal assessment, inasmuch as the * total income, prof its or gains 
of the companies referred to in Buie 35 is the income, prof its or 
gams as they would be ascerfcamed foi the purposes of the Act 
a7id even assuming that the ^premium income^ referred to in 
Buie 35 includes premiums received in respect of participating 
policies, in calculating the nett assessable prof it the principle of 
Styles’ case had been altogether ignored. 

Commissioner of Income Tax, Bombay v. National Mutual 
Life Association of Australasia, Ltd. [1933] 1 I.T.E. 360; I.L.B. 
55 Bom. 637 reversed, 

Nkw York Life Insurance Company v. Styles (1889) 
14 A. C. 381 referred to. 
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Appeal against the judgment of the Bombay High Court in 
Reference No. 11 of 1932 dated February 27, 1933 reported in 
(1933) 1 1. T. R. page 360 and I. L. R. 66 Bom. 637. 

4. M. Latter^ Z. <7. and C. L. King, for the appel- 
lants. 

A. Af. Dunne, K. C. and B. Hills, for the respondent. 

Ijobd Thankbbton — This is an appeal from a judgment of 
the High Court of Judicature at Bombay, dated February 27, 
1933, whereby the Court answered adversely to the appellants 
two questions of law, which had been referred to the Court by 
the Commissioner of Income Tax, Bombay Presidency, on his 
own motion, under Section 66 (1) of the Indian Income Tax 
Act (XI of 1922). 

The appellants are a mutual life insurance company, whose 
head office is in Melbourne, Australia. They have branches all 
over the world, and in India they have two branches one of 
which is in Bombay and the other in Calcutta. The questions 
of law arise out of a dispute as to the method of computation of 
the income, profits or gains of the appellant company in the 
business of its Indian branch offices for the purpose of its 
assessment to income tax for the financial year ending on March 
31, 1932. 

The facts are set out in the letter of reference and may be 
summarised as follows : — The company is limited by guarantee 
and has no share capital, the liability of each member being 
limited to the nominal sum of £1. Every person who insures 
his life with the company under a participating policy is deemed 
to have agreed to become a member of the company. There are 
no shareholders and all the surplus profit is divided amongst the 
members, who are the persons who take oiit participating policies. 
The company also does business in annuities, loans on the security 
of policies, etc. 

Under Article 86 of the articles of association a triennial 
actuarial valuation is made by the actuary of the company for 
all its business, and the surplus profit for the three years thus 
ascertained is distributed amongst the participating policy- 
holders. As originally framed, this article provided for a separate 
valuation for each branch or class of the company’s business, 
but this has now been altered and only a consolidated valuation 
report is drawn up including all the company’s business. The 
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articles do not provide for a separate valuation of the business of 
branch ofQces, and it is not stated whether in fact such separate 
valuations have been made. 

From the documents submitted along with the letter of 
reference it appears that approximately 98 per cent, of the com- 
pany’s total business is done with its members, the participatmg 
policyholders. Before the Board, it was accepted throughout by 
both parties that the principles laid down in the English case of 
New York Life Insurance Co* v Styles apply in India ; this 
was decided by the High Court in a case between the parties 
to this appeal in 1931, Go^nmissioner of Income Tax^ Bombay 
Presidency v. National Mutual Life Association of Australasia, 
Ltd. and, while not meaning thereby to imply any doubts, 
their Lordships need not and do not express any opinion on this 
matter. 

The following are the material provisions of the Indian 
Income Tax Act, 1922, and the statutory rules made 
thereunder : — 

3. Where any Act of the Indian Legislature enacts that 
income tax shall be charged for any year at any rate or rates 
applicable to the total income of an assessee, tax at that rate or 
those rates shall be eharged for that year in accordance with, 
and subject to the provisions of this Act in respect of all income, 
profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of 
individuals. 

4 — (1) Save as hereinafter provided, this Act shall supply to 
all income, profits or gains, as described, or comprised in Section 
6, from whatever source derived, accruing or arising or received in 
British India or deemed under the provisions of this Act to accrue 
or arise, or to be received in British India. 

(2) Profits and gains of a business accruing or arising 
without British India to a person resident in British India shall, 
if they are received in or brought into British India, be deemed 
to have accrued or arisen in British India and to be profits and 
gains of the year in which they are so received or brought, not- 
withstanding the fact that they did not so accrue or arise in that 
year provided that they are so received or brought in within 
three years of the end of the year in which they accrued or arose^ 
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10. (1) The tax shall be payable by an assessee under the 

head business ” in respect of the profits or gains of any business 
carried on by him. 

13. Income, profits and gains shall be computed for the pur- 
poses of Sections 10, 11 and 12 in accordance with the method of 
acTcounting regularly employed by the assessee : Provided that, if no 
method of accounting has been regularly employed, or if the method 
em])loyed is such that, in the opinion of the Income Tax Officer 
the income, profits and gains cannot properly be deduced therefrom, 
then the computation shall be made upon such basis and in such 
manner as the Income Tax Officer may determine. 

22. (1) The principal officer of every company shall 
prepare, and, on or before the fifteenth day of June in each year, 
furnish to the Income Tax Officer a return in the prescribed 
form and verified in the prescribed manner, of the total income 
of the company during the previous year: Provided that the 
Income Tax Officer may, in his discretion, extend the date for 
the delivery of the return in the* case of any company or class of 
companies. 

(4) The Income Tax Officer may serve on the principal Officer 
of any company or on any person upon whom a notice has been 
served under sub-Secfcion (2) a notice requiring him, on a date to be 
therein specified, to produce or cause to be produced such aecounts 
or documents as the Income Tax Officer may require: Provided 
that the Income Tax Officer shall not require the production of 
any accounts relating to a period more than three years prior to 
the previous year. 

23. (1) If the Income Tax Officer is satisfied that a return 
made under Section 22 is correct and complete, he shall assess the 
total income of the assessee, and shall determine the sum payable 
by him on the basis of such return. 

(2) If the Income Tax Officer has reason to believe that a 
return made under Section 22 is incorrect or incomplete he 
shall serve on the person who made the return a notice requiring 
him, on a date to be therein specified, either to attend at the 
Income Tax Officer’s office or to produce, or to cause to be there 
produced, any evidence on which such person may rely in support 
of the return. 

(3) On the day specified in the notice issued under Sub- 
Section (2), or as soon afterwards as may be, the Income Tax 
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OfiScer, after hearing such evidence as such person may produce 
and such other evidence as the Income-Tax OfEicer may require, on 
specified points, shall, by an order in writing, assess the total in- 
come of the assesses, and determine the sum payable by him on 
the basis of such assessment. 

(4) If the principal officer of any company or any other persop 
fails to make a return under sub-Section (1) or sub-Section (2) 
of Section 22, as the case may be, or fails to comply with all 
the terms of a notice issued under sub-Section (4) of the same 
section or, having made a return, fails to comply with all the 
terms of a notice issued under sub-Section (2) of this section, the 
Income-Tax Officer shall make the assessment to the best of his 
judgment and, in the case of a registered firm, may cancel its 
registration. 

Provided that the registration of a firm shall not be cancelled 
until fourteen days have elapsed from the issue of a notice by the 
Income Tax Officer to the firm intimating his intention to cancel 
its registration. 

69. (1) The Central Board of Revenue may, subject to the 
control of the Oovernor-Oeneral in Council, make rules for carry, 
ing out the purposes of this Act and for the ascertainment and 
determination of any class of income. Such rules may be made 
for the whole of British India or for such part thereof as may be 
specified. 

(2) Without prejudice to the generality of the foregoing 
power, such rules may — 

(a) prescribe the manner in which, and the procedure by 
which, the income, profits and gains shall be arrived at m the 
case of : — 


(it) insurance companies ; 

(3) In cases coming under Clause (a) of sub-Section (2) where 
the income, profits and gains liable to tax cannot be definitely as- 
certained or can be ascertained only with an amount of trouble 
and expense to the assessee which, in the opinion of the Central 
Board of Revenue, is unreasonable, the rules made under the sub. 
section may — 

(a) prescribe methods by which an estimate of such incomes 
profits and gains may be made, and 
1—7 
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(6) in cases coming under snb-Olause (i) of Clause (a) of sub- 
section (2), prescribe the proportion of the income which shall be 
deemed to be income, prohts and gains liable to tax, 

and an assessment based on such estimate or proportion shall 
be deemed to be duly made in accordance with the provisions of 
tKis Act, 

Eule 26, — ^In the case of life assurance companies incorporat- 
ed in British India whose profits are periodically ascertained by 
actuarial valuation, the income, profits and gains of the life 
assurance business shall be the average annual net profits 
disclosed by the last preceding valuation, provided that any 
deductions made from the gross income in arriving at the actua- 
rial valuation which are not admissible for the purpose of income 
tax assessment, and any Indian income tax deducted from or 
paid on income derived from investments before such income is 
received, shall be added to the net profits disclosed by the 
valuation. 

Eule 26 — Buie 25 shall apply also to the determination of 
the income, profits and gains derived from the annuity and capi- 
tal redemption business of life assurance companies, the profits 
of which can be ascertained from the results of an actuarial 
valuation. 

Eule 27. — ^If the Indian income tax deducted from interest on 
the investments of a company exceeds the tax on the income, 
profits and gains thus calculated, a refund may be permitted of the 
amount by which the deduction from interest on investments ex- 
ceeds the tax payable on such income, profits and gains. 

Eule 36. — The total income of the Indian branches of non- 
resident insurance companies (Life, Marine, Fire, Accident, 
Burglary, Fidelity Guarantee, etc.), in the absence of more relia- 
ble data^ may be deemed to be the proportion of the total income, 
profits or gains of the companies, corresponding to the proportion 
which their Indian premium income bears to their total premium 
income.*’ 

On July 22, 1931, the appellant company made a return of 
its total income, profits or gains from its business in India, 
based on the year ending September 30, 1930, as the year of 
account, at a sum of £ 3,241 14s. 8d. Along with the return a 
revenue account and balance sheet for that year was submitted. 
In the course of meetings with the Income Tax Officer, certain 
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further information was submitted, which did not satisfy the 
latter, and, on December 1, 1931, he issued the assessment order 
which is now in question, by which he computed the income, 
profits or gains of the Indian business under Buie 35 at the sum 
of & 38,038 or Bs. 6,14,020. The company appealed against this 
assessment to the Assistant Commissioner of Income-tax, who 
confirmed the assessment, and they then requested the Oommfs- 
sioner of Income Tax to refer the matter to the High Court 
under Section 66 (2) of the Act. The Commissioner took the 
view that the company's return had not been in the prescribed 
form and that, accordingly they had failed to make a return, 
with the result that the assessment was made by the Income 
Tax Officer under sub-Section (4) of Section 23, and the appeal 
to the Assistant Commissioner was incompetent. Accordingly, 
as the matter was of importance, he made the reference on his 
own motion under Section 66 (1), While the point does no^ 
directly concern the questions of law referred, their Lordships 
feel some doubt as to the Commissioner's view that the Com- 
pany had failed to make a return within the meaning of Sec- 
tion 22 (4). 

The two questions of law referred to the Court are as 
follows : — 

‘‘(1) Whether the Income Tax Officer, Companies Circle, 
Bombay, was justified in law in resorting to Eule 36 of the Income 
Tax Buies for the purpose of assessing the company to income tax 
for the year 1931-82 having regard to the data furnished by it to 
that Officer. 

(2) Whether the assessment of the company to income tax 
for the year 1931-32 is a legal assessment and binding upon it in 
view of the opinion expressed by this Honourable Court in Civil 
Eeference No. 6 of 1928 

The first question involves the appellant company’s challenge 
of the Income Tax Officer's right to have recourse to Buie 35, 
while the second question concerns the validity of his application 
of the rule. 

The Income Tax Officer is only authorised to have recourse 
to the method of computation provided by Buie 35 **in the absence 
of more reliable data In the opinion of their Lordships, this 
requires {a) a scrutiny of the data which in fact had been made 
available to the Income Tax Officer, irrespective of any question 
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as to the validity or correctness of the return made under Sec* 
tion 22 (1) and (6) a consideration of the reliability of those data 
for the purpose of a proper computation of the income, profits 
or gains of the company in accordance with Section 13 of 
the Act. 

The appellant company maintains that the Income Tax 
Officer had more reliable available (1) in the return made 

by the company and the revenue account and balance sheet of the 
Indian business which accompanied it, or, if that view was un- 
sound, (2) in the said documents, supplemented by the triennial 
valuation reports of the whole business for the triennial period 
ending on September SO, 1928, and the balance sheet and revenue 
account of the entire business for the year ended September 80, 
1930, in both of which the average rate of interest earned by the 
invested funds of the company appears. 

The method of computation under these contentions was as 
follows : — Under (1), the total premium income of the Indian busi- 
ness from non -participating policy-holders amounting to £ 90 for 
the year of account, and interest on investments in India and fees 
received in India to the amount of £ 3,161, making a total income 
of £8,241, no claim in fact being made for deduction of the small 
proportion of the expenses referable to that part of the business. 
Under (2) it was proposed to add a sum to represent what might be 
called tho share of the Indian business in the interest earned by 
the total investments of the company held in Australia, by taking 
the proportion of that interest arrived at on the ratio borne by 
the total amount of the transfers from the Indian branches to the 
head office from their inception, shown in the revenue account and 
balance sheet of the Indian business as at September 30, 1930, to 
the total of the company’s investments at the same date in the 
company’s balance sheet and revenue account, the interest being 
calculated at the average rate above mentioned. 

The view taken by the Income Tax Officer, which was 
concurred in by the Assistant Commissioner, and is maintained 
in this case, was that in the case of a life insurance company, 
the only reliable data to arrive at its profits was by a valuation 
report, and he asked for a separate valuation report of the 
Indian business for a triennial period. The company declined 
to give this, but offered — though stating that they were under 
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no obligation to do so — to send him a separate valuation of their 
Indian business as at September 30, 1930. A single valuation 
report as at the end of the year of account would obviously not 
have been sufficient for the ascertainment of profits ; it would 
be necessary to have a valuation as the terminus a quo^ and 
this would be afforded either by a valuation as at September 30, 
1929, or, in accordance with the practice of the company,* a 
valuation for a triennial period, under which the ascertained 
profits might be divided equally between the three years. If a 
valuation report as at September 30, 1930, can be compiled, there 
can be no obstacle as Counsel for the company admitted, to the 
compilation of a similar valuation report as at an earlier date a 
valuation report over a triennial period is clearly the more con- 
venient course. 

While Beaumont, 0. J., expressed himself as inclined to 
accept the contentions of the appellants as above stated, both the 
learned Judges decided the case adversely to the appellants on an 
argument submitted to them for the first time by the Advocate- 
General that income earned in Australia on monies remitted by 
the Indian branches and invested in Australia was liable to tax 
under Section 42 of the Act. In their Lordships’ opinion, any 
claim as to liability to tax under Section 42 is a matter outside 
the letter of reference and is irrelevant to the questions submitted. 
It is an altogether different matter that, in making a valuation of 
the Indian business, it is necessary to consider the reserves held 
against the liability on the Indian policies, ^hich in fact are held 
and invested by the head office. Their Lordships are not con- 
cerned in the present case with any possible liability of the com. 
pany to tax under Section 42, and they express no opinion on the 
matter. 

In the opinion of their Lordships, the Income Tax Officer 
was entitled to take the view that the income, profits or gains 
of the Indian business could not properly be deduced from the 
data supplied by the company with the return. Only a small 
proportion of the premiums received could be said to represent 
income, {irofits or gains, and that would have to be taken on an- 
average basis, as there will be losses on individual policies. As 
regards the appellants’ second contention, their Lordships are of 
opinion that the Income Tax Officer rightly took the view that 
the information submitted by the appellants did not afford more 
reliable data for computation of the income, profits or gains of 
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the Indian busineRS than the method prescribed by Rule 35, which 
is based on the total income, profits or gains of the company, the 
proportion attributable to the Indian business being calculated on 
the ratio of the Indian premium income to their total premium 
income. There can be no doubt that the total income, profits or 
gains of the company would fall to be computed on the basis of 
their triennial valuation reports, which in their Lordships’ opinion, 
is the most reliable method of computation in the case of a life 
insurance company. It is the method applied under Rule 26 in 
the case of companies incorporated in India. The amount of in- 
terest earned on investments, though it is an element in the as- 
certainment of the income, profits or gains, is not by itself a re- 
liable datum for such ascertainment. 

Their Lordships are, therefore, of opinion that the Income 
Tax Officer was justified in resorting to Rule 35. 

Applying Rule 36, the Income Tax Officer assessed the com- 
pany as follows : 

£ 

(1) Premiums of the company as a whole for 

the year ended September 30, 1930 ... 3,244,476 

(2) Premiums of the company in British India for 

the same period ... 87,942 

(3) Net assessable profit of the company as a 

whole based on the triennial investigations 

as at September 80, 1928 ... 1,406,027 

Proportionately profit of British India ... 38,083 

or, at Is. 26/32d.— Rs. 5,14,020 

As regards (1) and (2) if their Lordships assume without deci- 
ding that under Section 35 in its application to the present case 
the “premium income” should include the premiums received 
in respect of participating policies, it will still remain that as 
regards (3) the principle of Styles* case {supra) has been alto- 
gether ignored. 

The “total income, profits or gains, of the companies” refer- 
red to in Rule 35 is the income, profits or gams as they would be 
ascertained for the purposes of the Act. 

In the assessment order the following attempt is made to 
meet this manifest objection — apparently by showing that the 
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figure of '£1,406,027, being less than the average receipts (exclu- 
ding premiums) for a year, is not excessive : — 

“ According to the Bombay High Court decision the surplus 
profit arising out of contributions from the participating policy- 
holders is not liable to tax. From the valuation report of the 
company as a whole for the triennium ended September 30, 192g, 
it will be seen that the income from sources other than participat- 
ing and non-participating premiums is £ 4,404,140, t.e., average 
income for one year is £ 1,468,047 (about). The surplus for the 
year ended September 30, 1930, based on the abovesaid triennial 
investigations as intimated is £1,406,027 which is less than the 
average income of £1,468,047. For the purposes of assessment, 
it is regarded that the expenditure incurred by the company is 
first set off against the participating and non-participating pre- 
mium income and the balance of expenditure against income 
from other sources. Thus the surplus is regarded as wholly out 
of income from other sources liable to tax.’’ 

This argument cannot be accepted : indeed it is quite incon- 
sistent with the reason for rejection of the appellant’s two con- 
tentions on the first question. The Income Tax Officer has entirely 
ignored the non-participating premiums received, and, on the 
other hand, has included the whole amount of consideration re- 
ceived in respect of annuities. Further, he has deducted nothing 
in respect of the liabilities of the company, or for the expenses 
relative to the non-participating business. It is impossible to re- 
gard this figure as the proper ascertainment of the income, profits 
or gains of the company. 

Their Lordships are, therefore, of opinion »that the assess- 
ment was not a valid or legal assessment under Buie 86. 

Their Lordships, accordingly, are of opinion that the first 
question in the letter of reference' should be answered in the affir- 
mative, and that the second question should be answered in the 
negative. They will humbly advise His Majesty that the appeal 
should be allowed, that the judgment of the High Court should be 
set aside and that the questions should be answered as above 
stated. The respondent will pay to the appellants their costs of 
this appeal and in the Court in India. 

Appeal allowed^ 

Solicitors ; — Messrs. JE. F. Turner d Sons^ for the appellant ; 

The Solicitor i India Office, for the respondent. 
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[In Thb Madbas Hiqh Goubi.] 

K. E. M. T. T. THTAGAEAJA CHETTIAR 

e. 

THB COLLECTOR OP MADURA. 

Yeakataramana Bao, J. 

r, ’ 

October 23, 1935. 

Income Tax — Proceedings by Collector for Bbcovert 
OF Arrears — Application for Writ of Certiorari to Colleo. 
tor — Maintainability — Jurisdiction of High Court to Issue 
Writ — Matter Concerning Eevbnue — ‘Original Jurisdiction’ 
— * Act Done According to Law ’ — Income Tax Act (XI of 
1922), Section 46 — Government of India Act, 1916, Section 
106 (2) — Letters Patent. 

The petitioner had made default in payment of income tax 
and certificates as required hy Section 46 of the Income Tax Act 
were issued to the Collector for recovering the arrears. The Reven- 
ue Divisional Officer issued an order for arrest of the petitioner. 
The petitioner applied to the High Court for a writ of certiorari 
to quash the proceedings against him under Section 46 on the 
ground that the proceedings violated Clause (^) of Section 46 
in that they were not commenced within the expiration of one year 
from the last day of the year in which the demands were made and 
also on the ground that they contravened the provisions of Section 
48 of the Revenue Recovery Act : 

Held, that the High Court had no jurisdiction to issue a writ 
of certiorari as the act complained against concerned revenue* 
Held further, that the High Court had no power to issue the writ 
even if the proceedings were not in accordance with law, provided 
the Revenue Officer was under the bona fide belief that he was 
acting according to law. 

High Courts have only such powers in the matter of issuing 
writs of certiorari as the Supreme Courts had. The Letters 
Patent have not enlarged their jurisdiction in this respect, 

The Supreme Courts had no jurisdiction to issue a writ of 
certiorari concerning any act ordered or done in the collection of 
revenue according to the usage and practice of the country or regu- 
lations of the Governor-General in Council, and income tax is re- 
venue within the meaning of this rule. 

The words " original jurisdiction^ in Section 106 {2) of the 
Government of India Act are not confined to Ordinary Original 
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Civil Jurisdiction^ and writs of certiorari are issued only in the 
exercise of the original jurisdiction of the High Court* 

Govindabajulu V* Sbcebtaby op State (I. L. E. 60 Bom. 
449), dissented from* 

The exception referred to in Section 106 {2) of the said Act is 
not confined to the acts which have been done in strict conformity 
with law^ hut applies to acts done in the bona fide belief that they 
are in accordance with law* 


Oases referred to : — 

Alcock, Ashdown & Oo., Ltd. v. Chief Eevbnue Aijtho- 
BiTT, Bombay [1923] (I.L.E. 47 Bom. 742; 60 I.A. 227; 76 L C. 
392 ; 1 I.T.O. 234). 

Best & Co. v* Colleotob op Madbas [1918] (36 M.L.J. 23 ; 
1 I.T.C. 18 ; 48 I.O. 790). 

Govindabajulu V. Sbobbtaby op State [1926] (I. L. E. 60 
Bom. 449). 

John Oaldbb v* Eobbbt Obaigib Halkbtt [1839] (2 M.I.A. 
293). 

Pbnugonda Vbnkatabatnam V* Sbobbtaby op State [1930] 
(LL.E. 63 Mad. 976). 

Spoonbb V* Juddow [1850] (4 M.I. A. 363). 

Civil Miscellaneous Petition No. 2644 of 1936. 

This was a petition praying that in the circumstances stated 
in the affidavit filed therewith, the High Court will be pleased to 
issue a writ of certiorari to the Collector of Madura acting under 
the statutory powers given by Section 46 of the Indian Income 
Tax Act. 


K. F. Krishnaswami Ayyar and T. JB. Bamaswami lyangar^ 
for the petitioner. 


Government Pleader and N. Srinivasa Ayyangar, for the res- 
pondent. 


ORDER. 


Vbnkatabamana Eao, J. — This is an application for the issue 
of a writ of certiorari to quash the proceedings of the Collector 
of Madura taken in regard to the realisation of the arrears of 
I— s 
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income tax levied on the petitioner. The case of the petitioner is 
that he was assessed to income tax for the years 1931-1932, 1932- 
1933 and 1933-1934 in the sum of Es. 6,510-2-0, Rs. 7,603-6-0 and 
Rs. 8,338-6-0 respectively totalling Es- 21,766-13-0. The notices 
of demand for the several years were respectively issued on the 
31st January, 1933 and 16th November, 1933. After assessment, 
proceedings under Section 46 of the Income Tax Act were com- 
menced and certificates as required by the said section were issued- 
In March 1936, the Revenue Divisional Officer issued an order for 
arrest of the petitioner for the said arrears and the petitioner was 
arrestedi on the 26th March, 1936, when he gave 22 post dated che- 
ques commencing from 1 — 4 — 1935 to 6 — 9 — 1936 and he was 
thereafter released and then two of these cheques were cashed but 
he understands that proceedings for arresting him had al- 
ready been issued and he seeks to quash them on the ground that 
they violate Section 46 ' (7) of the Income Tax Act in that the 
proceedings were not commenced within the expiration of one 
year from the last day of the year in which any demand was made 
under the Act and also in contravention of the provisions of Sec- 
tion 48 of the Revenue Recovery Act which requires as a condi- 
tion precedent that there should be wilful default. 

On behalf of the Government a preliminary objection has 
been taken that the jurisdiction to issue a writ is barred under 
Section 106 (2) of the Government of India Act, and even assuming 
jurisdiction, no writ can lie for quashing a ministerial act, as in 
this case what is sought to be quashed is the warrant issued. It 
was further contended that even the preliminary order in and by 
which the warrant was directed to be issued is also ministerial- 
The argument based on Section 106, Clause 2 is thus put : income 
tax is revenue ; the proceedings that are sought to be quashed 
were in respect of acts ordered or done in the collection thereof 
and the Collector acted under Section 46 of the Income Tax Act, 
according to the law for the time being in force. The writ of 
certiorari being an original writ, the jurisdiction is thus barred. 
It is contended in answer by Mr. K.V. Krishnaswamy Ayyar that 
Section 106 (2) does not apply to this case as the original 
jurisdiction in that clause relates only to suits or actions instituted 
on the original side of the Madras High Court, as Section 106 (2) 
is nothing but a re-enactment of the saving clause in the Supreme 
Courts Act (39 and 40 Geo. Ill Ch. 79) and under that Act the 
Supreme Court has jurisdiction exercisable only within the limits 
of the Presidency Town and the saving clause related only to that 
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jurisdiction. He relied on the Privy Council decision in AlcocJc 
Ashdown d Co., Ltd. v. Chief 'Revenue Authority ^ Bombay. He 
further contended that the act sought be quashed is a judicial 
act. He also contended even if Section 106 (2) may be said to 
have taken away the power to issue a writ of certiorari^ if the act 
which is sought to be quashed is in excess of the jurisdiction of a 
body which exercised judicial functions the High Court fias 
power to issue a writ of certiorari in the exercise of its inherent 
jurisdiction. 

Before examining the soundness of these contentions, it will 
be necessary to refer to the relevant provisions of the various 
statutes which define the scope and extent of the power to issue 
the writ of certiorari possessed by the High Court. The jurisdic- 
tion which the High Court has to issue writs of certiorari or other 
prerogative writs is derived from the Supreme Court and it has in 
this respect only such jurisdiction as the Supreme Court had. The 
Supreme Court of Madras was established by the Government of 
India Act, 1860 (39 and 40 Geo III, Oh. 79). It provided for the 

establishment of a Supreme Court of Judicature at Madras 

*‘with full power to exercise jurisdiction... and to be invested 

with such power and authorities, privileges and immunities and 

subject to the same limitations, restrictions and control within 

the said Town of Madras and Territories dependent on the 

Government of Madras.... ..as the said Supreme Court of Judica- 
ture at Port William in Bengal invested with or subject to 

within the said Port William or the Kingdoms or provinces of 
Bengal, Behar and Orissa.” 

Therefore it is necessary to note what were the powers and 
limitations of the Supreme Court at Fort William in 1800. The 
Supreme Court at Port William was itself established by virtue of 
the Bast India Act, 1772, (13 Geo. III. Ch. 63). Under the 
Letters Patent by which the Supreme Court of Bengal was con- 
stituted, one of the powers it had was the power to issue a writ of 
certiorari conferred on it by Section 4 of the Letters Patent. It 
is a well known fact that owing to the conflict which arose between 
the Judges of that Court and the Executive Government it was 
thought desirable to define and restrict the powers of the Supreme 
Court. Accordingly 21 Geo. III. Ch. 70 was passed. Among 
others there were two limitations imposed on the powers of the 
Supreme Court: 

(1) •* That the Governor-General in Coxmcil of Bengal shall 
not be subject jointly or severally, to the jurisdiction of the Supreme 
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Court of Port William in Bengal for or by reason of any act or 
order, or any other matter or thing whatsoever counselled, ordered 
or done by them in their public capacity only, and acting as 
Governor-General and Council.” 

(2) “ And the said Supreme Court shall not have or 

exercise any jurisdiction in any matter concerning the revenue or 
concerning any act or acts ordered or done in the collection there- 
of, according to the usage and practice of the country, or the 
regulations of the Governor-General in Council.” 

It will thus be seen that in two matters, «.e., in regard to the 
jurisdiction over the Governor-General and Council and in regard 
to matters concerning revenue, the jurisdiction had been curtailed. 

These limitations again were emphasised and enacted by 30 
and 40 Geo. Ill, Ch. 79 and by the Letters Patent which were issu- 
ed in pursuance thereof constituting the Supreme Court of Judica- 
ture at Madras. The Letters Patent provided in Clause 8 “that the 
said Chief Justice and the said puisne Judges shall severally and 
respectively be, and they are, all and every one of them hereby ap- 
pointed to be, Justices and Conservators of the Peace, and Govern- 
ors within and throughout the settlement of Port St. George, and 
the Town of Madras, and the limits thereof, and the factories sub- 
ordinate thereto, and all the territories which now or, are here- 
after may be, subject to or dependent upon, the Government of 
Madras aforesaid, and to have such jurisdiction and authority as our 
Justices of Our Court of King’s Bench have, and may lawfully 
exercise, within that part of Great Britain called England, as far 
as circumstances will permit”. It is in virtue of this clause that 
the Supreme Court derived the power to issue a writ of certiorari. 
The proviso in the Letters Patent defined the exception to the 
jurisdiction of the court. The relevant provision ran as follows : — 

” Nor shall the said Court have or exercise any jurisdiction in 
any matter concerning the revenue, under the management of the 
said Governor and Council respectively either within or beyond 
the limits of the said Town or the Ports or the Factories subordi- 
nate thereto, or concerning any act done according to the usage 
and practice of the country or the regulations of the Governor in 
Council.” 

The Supreme Court had no power to issue a writ of certiorari 
or other prerogative writs in matters concerning revenue within or 
beyond the limits of the Town of Madras or the Ports or Factories 
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subordinate thereto. The present High Court was constituted 
under the Indian High Courts Act, 1861 (24 and 26 Viet. Ch. 104). 
Section 9 of that Act runs as follows : 

** Each of the High Courts to be established under this Act 
shall have and exercise all such Civil, Criminal, admiralty and vice- 
admiralty, testamentary, intestate and matrimonial jurisdiction, 
original and appellate and all such powers and authority for and in 
relation to the administration of Justice in the Presidency for 
which it is established, as Her Majesty may by such Letters Patent 
aforesaid grant and direct subject however, to such direction and 
limitation as to the exercise of original Civil & Criminal jurisdic- 
tion beyond the limits of the Presidency Towns as may be 
prescribed thereby ; and save as by such Letters Patent may be 
otherwise directed and subject and without prejudice to the 
Legislative powers in relation to the matters aforesaid of the 
Governor-General of India in Council the High Court to be 
established in each Presidency shall have and exercise all jurisdic- 
tion and every power and authority whatever in any manner 
vested in any of the Courts in the same Presidency abolished under 
this Act at the time of the abolition of such last mentioned Courts.” 

Dealing with this Section Veneatasubba Bao, J., observed 
in Penugonda Venkataratnam v. Secretary of State : 

**they (the Letters Patent) contain in fact, no provision corres- 
ponding to Clause 8 of the Charter of 1800. The High Court, 
therefore, derives its power to issue prerogative writs not from any 
express clause in the charter, but from Section 9 of the Act, which 
preserves intact the powers of the abolished Courts. It follows 
therefore that the Letters Patent have not enlarged the jurisdiction 
of the High Court in cerUorari.'^ 

Section 106 of the Government of India Act does not carry 
the matter further. Section 106 (1) is as follows : — 

106 (1). The several High Courts are Courts of record and 
have such jurisdiction original and appellate, including admiralty 
jurisdiction in respect of the offences committed on the high seas 
and all such powers and authority over or in relation to the 
administration of justice including power to appoint clerks and 
other ministerial Officers of the Court, and power to make rules for 
regulating the practice of the Court, as are vested in them by 
Letters Patent, and subject to the provisions of any such Letters 
Patent, all such jurisdictions, powers and authority as are vested 
in these Courts respectively at the commencement of this Act.” 
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Therefore the question is, had the Supreme Court the power 
to issue a writ of certiorari in regard to matters of revenue and if 
BO, subject to what limitations ? As will be seen from the provi- 
sions of the statutes already stated, it had no jurisdiction to issue a 
writ of certiorari concerning any act ordered or done in the collec- 
tion of revenue according to the usage and the practice of the 
country or the regulations of the Governor and Council. If the 
Supreme Court had no jurisdiction to issue a writ of certiorari^ 
the High Court has no jurisdiction to do so. This application for 
the issue of a writ is not therefore, maintainable. 1 am also of 
opinion that the application is unsustainable in view of Section 106, 
Clause 2. I shall now deal with the contention of Mr. Krishna- 
swami Ayyar on this point. In one sense his argument is self- 
destructive. According to him the jurisdiction of the Supreme 
Court to issue a writ of certiorari was confined only to the Presi- 
dency Town because the jurisdiction of the Supreme Court can 
only be exercised within the limits of the Presidency Town and 
not beyond it. If so, the High Court’s jurisdiction being only such 
jurisdiction which the Supreme Court had, his application to this 
Court for the writ of certiorari cannot lie. I do not agree with 
Mr. Krishnaswami Ayyar that the phrase ‘ original jurisdiction ’ 
in Section 106 (2) should be confined to Ordinary Original Civil 
Jurisdiction. There is no doubt an observation of the late Chief 
Justice in Qovindarajulu v. Secretary of State which appears to 
lend support to the contention of Mr. Krishnaswamy Ayyar. The 
learned Chief Justice on page 446 commenting on Section 136, 
Clause 2 of the Government of India Act observes thus : 

In matters affecting the revenue, the original side of this 
Court and that side alone is debarred from interfering in revenue 
matters.” 

The learned Subordinate Judges in that case were not con- 
sidering the power of the High Court to issue a writ ol certiorari^ 
Under Section 106, it will be seen the High Court is vested with 
(1) the original jurisdiction more specifically described in Clauses 
12 and 13 of the Letters Patent and, (2) the original jurisdiction of 
the abolished Supreme Court which is conferred by the words ‘such 
jurisdiction, powers and authority as are vested in those Courts 
respectively at the commencement of this Act.’ It is not disputed 
that the writ of certiorari is issued in the exercise of original juris- 
diction (I.L.B. 53 Mad. at 999 and 1017). As an exception to both 
sets of original jurisdiction above mentioned Section 106 Clause 2 
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has been enacted, just as they ha^e enacted Section 110 in regard to 
exemption conferred in favour of the Governor and Council. The 
wording of Section 106 (2) is in my opinion very suggestive and in- 
structive. The words ‘ have not * and ‘ may not ’ are both declara- 
tory and prospective and would aptly comprise also the jurisdiction 
vested in the Court at the commencement of the Act apart frojn 
the jurisdiction vested by the Letters Patent. 

Considerable stress was laid by Mr. E.Y. Erishnaswami Ayyar 
on the decision of the Privy Council in AlcocJc Ashdown d Go,, Ltd* 
V. Chief Revenue Authority, Bombay, In that case the Income 
Tax Officer refused to refer a case to the High Court of Bombay 
under Section 51 of the Income Tax Act of 1918. Both the 
Bombay High Court and the Madras High Court had taken 
the view that an order under Section 46 of the Specific Relief 
Act could not be issued compelling the Income Tax Officer to refer 
the case to them because of Section 106 (2) of the Grovernment 
of India Act. Their Lordships of the Judicial Committee nega- 
tived this view and held that ^ the order of a High Court to a re- 
venue officer to do his statutory duty would not be the exercise of 
original jurisdiction in any matter concerning the revenue.” As 
I understand their observation, in their Lordships’ view to ask a 
revenue officer to do his statutory duty would not be a matter 
concerning revenue. This is made clear by a passage from the pre- 
vious paragraph : — 

To argue that if the legislature says that a public officer even 
a revenue officer shall do a thing, and he without cause or justifica- 
tion refuses to do that thing, yet the Specific Belief Act would not 
be applicable and there would be no power in the Court to compel 
him to give relief to the subject is to state a proposition to which 
their Lordships must refuse to assent.” 

Two things are necessary to constitute a bar under Section 106 
(2), viz,, (1) an exercise of original jurisdiction (2) a matter concern- 
ing revenue or the collection thereof. In their Lordships’ view as 
aforesaid there was no matter concerning revenue in this case. I 
do not think their Lordships meant to decide there was no exercise 
of original jurisdiction as Section 45 of the Specific Belief Act 
refers to ordinary original civil jurisdiction. 

Mr. Erishnaswamy Ayyar attempted to argue that the income 
tax is not revenue but this argument is not open to him after the 
ruling in Best d Go, v. Collector of Madras, 
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Another argument of Mr. Krishnaswamy Ayyar may be 
noticed, namely, even if the statute has taken away the writ, 
when a judicial body acts ultra vires this Court can nevertheless 
issue a writ. The short answer to this is that the High Court had 
never any jurisdiction to issue the writ in matters concerning 
revenue. 

It was next contended by Mr. K. V. Krishnaswamy Ayyar that 
the exception can only be in favour of acts which have been done 
according to the law for the time being in force and therefore if the 
act is notin conformity with the law and in direct contravention of 
it the jurisdiction is not barred. In this case the Collector having 
acted m contravention of Section 46, Clause 7, ho must be deemed 
to have not acted according to the law for the time being in force 
I am unable to accept this contention. This claue was interpreted 
very clearly by their Lordships of the Judicial Committee in Sjpoo- 
ner v. Juddow. In that case it was found that the Collector ille- 
gally levied quit rent from a person who was not liable to pay it. 
Dealing with the argument that the exception of jurisdiction would 
avail only when the act is according to the regulations of the Gov- 
ernor and Council, Lobd OampbblIj observed : 

“There can be no rule more firmly established than that if parties 
hona fide and not absurdly believe that they are acting in pursu- 
ance of statutes and according to law they are entitled to the special 
protection which the legislature intended for them although they 
have done an illegal act.” 

His Lordship concluded the judgment thus ; 

“We are bound to differ from the judge below who says * that 
the jurisdiction of this Court has not been taken away when the act 
complained of is not warranted by the usage and practice of the 
country or by the company’s regulation ’. If it concerned the 
revenue or was a matter concerning an act hona fide believed to be 
done according to the Regulations of the Governor and Council of 
Bombay his jurisdiction was gone although it appeared 

to be a trespass over which his jurisdiction might be properly 
exercised.” 

Mr. K. V. Krishnaswamy Ayyar sought to distinguish this 
case by relying on the observations of Baron Parke in John 
Galder v. Bohert Graigie Halkette In that case there was 
an action on trespass brought to recover damages for the arrest 
and false imprisonment of the plaintiff by the Magistrate of 
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Foujdari (criminal) of the Zillah of Naddeab in Bengal. The action 
was held not to lie by virtue of 21 Q-eo. Ill, Cli. 70, Section 24. It 
prohibited an action against any person exercising a judicial office 
for an act done by virtue of the order of the Court. Dealing 
with this his Lordship observed : 

“ The object is to put the judges of the Native Courts on tl^e 
footing of the Judges of the Supreme Courts of Eecord or Courts 
having similar jurisdiction to the Native Courts here, protecting 
them from actions for things done within their jurisdiction though 
erroneously or irregularly done, but leaving them liable for things 
done wholly without jurisdiction.” 

The question in this case is entirely different. It is not merely 
exemption from liability in a personal action. In4M.I.A. 363, their 
Lordships considered the jurisdiction of the Court from the point 
of view of the subject matter and ruled that in respect of the 
subject matter the jurisdiction of the Court had been entirely taken 
away if the officer acted in the belief that he had jurisdiction. In 
the present case it is not denied that certificates were issued in ac- 
cordance with the provisions of Section 46 of the Income Tax Act, 
and orders for arrest made and warrants issued in pursuance of 
the said provision. Whether the said orders were justified on a 
right construction of the said provision does not matter ; but what 
matters is whether the Collector 6ona fide believed that he was 
acting according to the said provision. If so, the jurisdiction of the 
Court to deal with the said act is gone. In this case it has been 
conceded that the Collector was not acting mala fide. I have 
therefore come to the conclusion that the preliminary objection 
must prevail and that this court has no jurisdiction to issue a writ 
of certiorari to quash the proceedings concerned. I therefore 
dismiss the petition with costs, viz.^ Es. 100 (to be paid by the 
petitioner). 


1-9 
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[In the Nagpub Judicial Commissionbb’s Court.] 

SIE BISBSAEDAS DAGA and Others, In re. 

Snbhedar and Niyogi, Addl. J. Cs. 

January 7, 1986. 

Income Tax — Hindu Undivided Family — Separation of 
Members — Ebgistbation as Firm — Ebfusal in Subsequent 
Year to Ebnew Certificate of Eegistration on the Ground 
There was no Separation — Legality — Income Tax Act (XT of 
1922), Section 25‘A — Income Tax Eules, Eule 6. 

Where an Income Tax Officer finds after an inquiry under 
Section 55-4 of the Income Tax Act^ that a separation of the mem- 
bers of a 'Hindu family^ which had till then been assessed as an 
undivided family ^ has taken place and registers the members of the 
family as a firm^ it is not open to him, in tnew of the provisions 
of sub Clause {B) of Section 25- A and Buie 6 of the Income Tax 
Buies to refuse to renew the registration of the members as a firm 
in a subsequent year on the ground that the previous finding that 
the members had separated was wrong and that the members had 
not in fact separated. 

Cases referred to : 

Bibadhmal Lodha V . Commissioner of Income Tax [1934] 
(2 1. T. B. 164 ; 1. L. E. 86 AIL 604). 

Mathbadas V . Commissioner of Income Tax, Punjab [1983] 
(1 1. T. E. 212 ; A. L E. 1933 Lah. 815). 

Shbr Singh v. Commissioner of Income Tax, Punjab [1934] 
(2 I. T. E. 479 ; A. 1. E. 1935 Lah. 81). 

Case stated by the Commissioner of Income Tax, Central and 
United Provinces under Section 66 (2) of the Indian Income Tax 
Act (XI of 1922), [Mis. Judicial Case No. 56 of 1936]. 

The necessary facts are stated in the judgment: — 

Sir Hari Singh Qour, for the assessees. 

Bai Bahadur D. N. Chaudhury, for the Commissioner. 

Order. — This case arises on a statement submitted to this 
Court by the Commissioner of Income Tax under Section 66 (2), 
Indian Income Tax Act, XI of 1922. 

2. Prior to 1929-80 the assessee was admittedly an undivided 
Hindu family consisting of Sir Bisesardas Daga who was the 
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manager and his younger brothers, Seth Narsinghdas Daga, Seth 
Badridas Daga and Seth Eamnath Daga, a minor. In the course 
of the assessment proceedings of 1929-80 it was alleged that the 
joint Hindu family had constituted itself into a firm, as a result of 
a declaration of unequivocal intention to separate made in writing 
on the 10th February 1928 on a duly stamped paper followed by it 
registered deed of partnership dated 30-7-1928. Out of the 
property which consisted of villages, houses, money-lending and 
other business and jewellery, there had been already actual division 
of some immoveable property and jewellery at Bikaner. The 
property in British India remained undivided as before but the 
disruption of the joint family was evidenced by splitting up the 
capital accounts of their business into four accounts with equal 
amounts in the names of four brothers. No alteration in the regis- 
ter of proprietary mutations was made in respect of the villages. 
It was alleged that the declaration as to partition had come into 
force from the let April, 1928. 

8. All the four brothers jointly applied for registration of 
their firm under Section .2 (14) and the then Income Tax Officer, 
Mr. Subhedar, passed a formal order on 20-3-1930 to the effect 
‘"that the joint family had ceased to exist even though there had 
been no division by metes and bounds of the villages and houses, 
(Appendix A), and accordingly registered the instrument of part- 
nership dated 30-7-28 on 22nd March, 1930, (Appendix B). This 
registration was renewed for 1980-31 and 1931-32 by Mr. Bagri 
who had succeeded Mr. Subhedar in those years as Income Tax 
Officer. The application for renewal of registration for 1982-33 
was, however refused, and the Income Tax Commissioner declined 
to state the case under Section 66 (2) of the Income Tax Act. The 
assessee did not move further in the matter as he was not assessed 
to any income-tax in that year. 

4. The question again arose in respect of the assessment 
year 1933-34 and the Income Tax Officer by an order passed on 
28-2-1934 declined registration as a result of fresh enquiries disclo- 
sing that that the assessee continued to be a Hindu joint family in 
spite of the declaration dated 10-2-28. An appeal made to the As- 
sistant Commissioner of Income Tax having failed, the assessee ap- 
plied to the Commissioner of Income Tax for reviewing the adverse 
orders passed against him and also to draw up a statement of the 
case and refer for the decision of this Court. The Commissioner of 
Income Tax has therefore referred the question in these terms 
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“ In all the circumstances of this case, having regard to the 
facts that there was no finding at any time to the effect that the 
Hindu undivided family represented by the assessee had disrupted 
and that joint family property had heed divided among the various 
members in definite portions, was the Income Tax Officer justified 
in holding that the so-called firm, of which registration under Sec- 
tion 26-A was sought for and refused, was only a subterfuge for 
the purposes of obtaining a reduction in the liability to income 
tax and super tax ? ” 

This reference raised two questions ; (1) whether there was no 
finding at any time to the effect that the undivided family had been 
divided, and (2) whether the Income Tax Officer was justified in 
holding that the firm which had been registered for 2 years under 
Section 26-A and assessed as such was not a firm. 

5. It is pertinent to notice that in regard to the assessment 
year 1933-84 the assessee had only applied for renewal of the regis- 
tration of his firm under Section 26-A in the form 1 given at page 
70 of the Income Tax Manual. According to Eule 6 of the Eules 
framed by the Board of Inland Eevenue, in exercise of the powers 
conferred by Section 69 of the Indian Income Tax Act, 1922, the 
Income Tax Officer is bound to renew the certificate from year to 
year on an application made to him in that behalf accompanied 
by a certificate signed by one of the partners of the firm that the 
constitution of the firm as specified in the instrument of partner- 
ship remained unaltered. It is clear that the Income Tax Officer 
would have no power to decline to renew the certificate of regis- 
tration unless the firm had altered its constitution since the grant 
of the previous certificate. In neither of the two orders dated 
23-11-32 and 28-2-34 passed by the Income Tax Officer is there 
anything to show that since the date when the certificate was last 
renewed, namely 16-3-1932, there was any change in the constitu- 
tion of the firm. 

6. The Income Tax Officer was influenced by certain re- 
gistered deeds and certain averments made in a plaint prior to 1930 
in reaching the conclusion that the assessee had not ceased to be a 
joint family notwithstanding the declaration and the instrnmenttof 
partnership of 1928. In doing so the Income Tax Officer exercised 
a power which is not contemplated by Eule 6 of the aforesaid rules. 
It was perhaps to circumvent this difficulty that the Commis- 
sioner of Income Tax took the stand that there had been no 
finding at any time to the effect that the Hindu undivided family 
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had disrupted and that the joint family property had been divided 
in definite portions. This position was undoubtedly forced on the 
Commissioner by reason of the terms of sub-Section 3 of Section 
26-A of the Income Tax Act, which says when such an order has 
not been passed in respect of a Hindu family hitherto assessed as 
undivided such family shall be deemed for the purposes of the Act 
to continue to be a Hindu undivided family. It is urged that there 
was no specific order passed under Section 36-A as there was no 
enquiry preceded by notices to all the persons concerned. This is 
contradicted by the express wording of Mr. Subhedar’s order passed 
on 20th March, 1930. There he states that all the four brothers 
applied for registration of their firm on the ground that they had 
ceased to be a joint family and that “as the result of enquiry” he 
found that they had really separated in mess, worship, purse and 
residence. He was satisfied from the declaration dated 10-2*28 and 
the deed of partnership dated 80-7-28 and also by the distribution 
of capital in each branch that the joint family had ceased to exist 
although the villages and houses were not divided by metes and 
bounds. He no doubt remarked that in future years the matter 
would have to be reconsidered in view of the subsequent conduct 
of the parties. When the Of&cer who passed the order states in un- 
equivocal terms that he made an enquiry we are unable to accept 
the allegation that there was no such enquiry. Nor do we think 
that there was any necessity for issuing notices to the members of 
the family when all of them had joined in making the application^ 
In any case none of them has come forward to repudiate the de- 
claration and the instrument of partnership. In face of these facts 
it is impossible to contend that Mr. Subhedar’s order was not one 
passed under Section 26-A which had come into force from 1-4-1928. 
As there was an order under Section 26-A in clear and unequivo- 
cal terms sub-Section 3 of Section 25-A must operate to preclude 
any fresh enquiry. 

7. It is urged by the learned counsel for the Commissioner of 
Income Tax that the firm of which registration was sought was 
found by the Income Tax Of&cer to be only a camouflage for obtain, 
ing a reduction in the liability to income tax and super tax and that 
this finding being one of fact cannot be challenged here. The con- 
tention would be perfectly sound if the Income Tax Of&cer was 
competent to go into the question and give his finding but it has 
already been shown that he was precluded from doing so by Hule 
6 of the Buies framed by the Board of Inland Bevenue as well as 
by sub-Section 3 of Section 26-A. It may be conceded that the 



70 


XKCOMB l^AX BBPOBIS 


[1936 


Income Tax Officer is ordinarily nofe bound by fehe correctness of 
any previous orders passed by him but that power is, so far as this 
case is concerned, expressly withdrawn by sub-Section 3 of Sec- 
tion 25-A, and Buie 6 of the aforesaid rules makes it imperative 
on him to renew the certificate except when it is proved that the 
constitution of the firm has altered since the grant of the last cer- 
tificate. The case in Mathra Das. v. Commissioner of Income Tax 
relied on by the learned Commissioner is distinguishable on facts 
inasmuch as it was found that the partition could not be efiected 
by the execution of a will which could not obviously come into 
force until the testator’s death. 

8. We are in respectful agreement with the view taken in 
Biradhmal Lodha v. Commissioner of Income Tax and Sher Singh 
V. Commissioner of Income Tax that Section 25-A does not demand 
a partition by metes and bounds. This view is even accepted 
by the Commissioner of Income Tax himself. At any rate 
in respect of the extensive business which the assessee carries 
on at diverse places in and outside British India the partition by 
metes and bounds is an impossibility. The real question is whe- 
ther the four brothers have gone back upon their declaration of 
1928 and have reverted to their former position as members of a 
joint family. There is no evidence of any acts or declarations 
subsequent to Mr. Subhedar’s order to sustain the conclusion that 
the firm was a subterfuge. Apart however from the merits of the 
case we are definitely of opinion that in view of the order passed 
by Mr. Subhedar, the Income Tax Officer was precluded by sub- 
Section 3 of Section 25-A and Buie 6 from making a fresh en- 
quiry under Section 26-A (1) which itself had no application to 
this case as the assessee could not, at the time when the Income 
Tax Officer was making an assessment under Section 23 for the 
year 1933-34, be described as a Hindu family “ hitherto assessed” 
as undivided. If as the Commissioner of Income Tax rightly 
conceded, there could be disruption of the family without actual 
partition of the property by metes and bounds, then Mr. Sub- 
hedar’s order was correct. In consequence of the division of 
title, there was nothing to prevent the members of the quondam 
coparcenary from entering into a contract registered as a firm in 
1930 and two subsequent years ; if so, the Income Tax Officer 
had no power to refuse renewal of the certificate unless the firm 
altered its constitution. 

9. For the foregoing reasons we answer the question referred 
to us in the negative. The costs of this reference shall be paid by 
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the Commissioner of Income Tax to the assessee. Pleader’s fee 
Es. 200. 


[In the Patna High Court.] 
DHAKESHWAB PEASAD NAEAIN SINGH 

V. 

COMMISSIONEE OP INCOME TAX, BIHAE and OEISSA. 

Sir Courtney Terrell, C. J., Macpherson and Agarwala, JJ. 

March 29, 1985. 

Income Tax — Money-Lending Business — Assessment of 
Acobued but Unrealised Interest — Legality — Assessment in 
Previous Years, Effect of — ^Method of Accounting — Cash 
System — Mbbcantilb System — Mixed Cash and Mercantile 
System — Indian Income Tax Act (XI of 1922), Section 13. 

The asfiessee carried on a money-lending husmess. His books 
of account consisted of personal accounts of his debtors in which 
the interest which accrued from year to year was calculated and 
entered and the amounts actually realised as interest were also 
entered. But neither the accrued interest nor the realised interest 
were totalled in an interest account and no profit and loss was 
computed. There was also a cash booh in which the actual reali- 
sations were shown but there was no interest ledger. For the 
purposes of his return for income tarn in previous years he totalled 
the amount of interest which had accrued in the particular year 
in question. For the year 1981-82 he submitted a statement 
showing the interest which he had actually received and contended 
that he could not be assessed upon accrued but unrealised interest 
but only upon interest realised by him. The question * whether 
in the circumstances of the case the assessee was liable to be taxed 
on his income from money-lending on the mixed cash and accrued 
basis which had been followed in his assessment of previous years* 
was referred to the High Court : 

Held, Per Courtney Terrell, C. J. — (i) The assessee had not 
regularly employed any method of accounting within the meaning 
of Section 18, and his request did not involve any change in the 
method of accounting but only a change of the method of assessment 
which should be employed ; (ii) that though it is open to an Income 
Tax Officer to assess either upon a cash basis or upon a mercantile 
basis, accrued interest can only he taken into account if a profit 
and loss account is drawn up cmd the accrued but unpaid interest 
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is brought in as a valued asset ; it was not open to the Income Tax 
Officer to take the accrued interest into the assessment on anyother 
basis cmd the method of assessment which had been followed by the 
income tax authorities was in any case erroneous,. 

Agabwala, J. — The assesses had regularly employed a 
method of accounting even though it was not scientific and as he 
had taken into account accrued interest in his method of accounting 
the income tax authorities were entitled to take into account such 
interest even though it had not been realised. The reference was 
concluded by the finding of fact that the sum assessed had been 
ascertained by a method of assessment regularly employed by the 
assesses, 

Maophbbson, J. — Though the mere fact that the assesses had 
permitted himself to be assessed on sums, to wit, unrealised interest > 
which are really debts due to him and not profits of his business 
does not involve a continuance of the method of accounting under 
which that was done, with the consequent continuance of unwarranU 
ed taxation, that was not the position here. What was to he 
ascertained was the profits as a whole and as the assesses had indu 
cated that in his view the accrued interest was a good asset at its 
face value and the computation of improvement in the assets had 
been made in previous years on his own method of accounting in 
which he took his unrealised interest as profit of the business the 
assessment made was not erroneous. 

Obiter. — As the reference stated implied that the assessee had 
treated the accrued interest as received by him and as profits of his 
business during the year, the real contention of the assessee was 
not raised in the reference in iSheform in which it was made, A 
reference may he possible on future material in which the question 
really raised by the assessee might properly arise for decision. 

Cases referred to : 

ANGIiO-PEBSIAN OlL Co. V, COMMISSIONBB OP IbOOME TaX, 
Bengal [1933] (I.L.E. 60 Oal. 843 ; 1 1.T.B. 129 ; 37 0. W. 

N. 430). 

OOMMISSIONEB OP INCOME TaX, BbNGAL V, ShAW WALLACE 
& Co. [1932] (6 I.T.C. 178 ; A.LE. 1932 P.C. 188). 

COMMISSIONEB OP INCOME TaX, BiHAR AND ObISSA V, MaHA- 
RAJA OP Dhabbhanga [1934] (12 Pat. 318 ; 1 LT.E. 94 ; 6 I. T. 

O, 402. 
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Board op Ebvbnub t?. Ptdah Vbnkatachadapathy Gabu 
[1922] (1 LT.C. 185 ; 69 LC. 405 ; A J.E. 1922 Mad. 426). 

Foster v, Cummissioneb of Income Tax, Burma [1929] 
(3 I.T.O. 435). 

Nabain Das Bhagwan Das v. Commissioner op Income Tax, 
Punjab [1933] (7 I.T.O. 136). 

PuRAN Maii V. Commissioner op Income Tax, Punjab 
[1926] (2 I.T.C. 236). 

Sborbtabt to The Board of Eb venue, Madras u. Ar. Ab. 
Em. Abunachalam Ohettiar [1922] (1 1.T.C. 75). 

Shiva Prasad Gupta v. Commissioner of Income Tax, O.P. 
AND U.P. [1929] (124 I.C. 467 ; 3 I.T.C. 406). 

Spanish Prospecting Co., In re. [1911] (L. B. 1911 
1 Oh. 92). 

St. Lucia Usinbs and Estates Co., Ltd. v. Colonial Trea- 
surer op St. Lucia [1924] (L.E. 1924 A.O. 608). 

Case stated by the Commissiofier of Income Tax, Bihar and 
Orissa, under Section 66 (2) of the Indian Income Tax Act (XI of 
1922). Mis Jnd. Case No. 122 of 1933. 

The facts are fully stated in the judgment. 

Sir Sultan Ahmad^ P. B- Bas^ K. P. Ja/yaswal and S. N. 
Bay, for the assessee. 

Manohar Laly for the Commissioner. 

JUDGMENT. 

Courtney Terrell, C. J. — The assessee has amongst other 
sources of income a money lending business. He keeps books of 
account which show the business transacted with each debtor, the 
interest which has accrued and the amount actually realized in each 
year. In paragraph 4 of the order of the Assistant Commissioner 
of Income Tax the following facts are set forth: The money lending 
accounts of the assessee consist of personal accounts of his debtors 
in which the accrued interests from year to year are calculated and 
entered. The amount actually realised is also similarly entered, 
but neither the accrued interest nor the realised interest are 
totalled and accounted for in an interest account and no profit or 
loss is computed. There is also a cash book in which the actual 
realisations are shown, but there is no interest ledger. Clearly 
therefore the assessee has not computed his profit at all and no 
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particular method of accounting can be said to be regularly em- 
ployed by him. The Income Tax Officer had therefore to make 
the computation of profit upon such basis and in such manner as 
the Income Tax Officer might determine, and he decided to adopt 
the accrued basis which was also followed in previous years without 
objection on the part of the assessee”. It appears that the assessee 
for the purposes of his return for income tax in previous years 
totalled the amount of interest which had accrued in the particular 
year in question and paid tax on the amount so found. He now 
contends that he should not have been assessed in the past on the 
sums entered in this books as accrued interest and for the current 
year he desires to correct this situation by demanding to be 
assessed not upon the interest which has accrued during the year 
but upon the sums actually received by him. 

Now, there are two methods of accounting for the income, 
profits and gains of a business which are generally referred to as 
the cash basis and the mercantile basis. According to the former 
a record is, as in this case, kept of actual receipts and actual pay- 
ments, entries being made only when money is actually collected 
, or disbursed and if the profits of the business are accounted for in 
this way the tax is payable on the dififerenoe between the receipts 
and the disbursements for the period in question. There is, second- 
ly, the mercantile system under which a profit and loss account is 
maintained. At the end of the financial year the assets and lia- 
bilities are valued and entered in the account and the difference 
between the two is the profit upon which the tax is paid. In 
most cases the debts would be valued as of their face value, that 
is to say, at the moment at which it is shown as having accrued. 
Nevertheless the accounting is on' a valuation basis and the debts 
in so far as they are entered in the accounts are considered in the 
light only of an asset. In this case the finding of fact by the 
Assistant Commissioner is that the assessee did not compute his 
profit by either of these two methods or at all. He merely brought 
his accounts and submitted to be assessed upon the debts which had 
accrued. If he had adopted the mercantile method and had valued 
the debts which had accrued to him at the end of the year and 
had balanced upon the assets against the liabilities he would have 
been rightly liable to tax upon the profits shown in accordance 
with that method of accounting. The assessee has however 
done nothing of the bind. It is true that he has kept ac- 
counts and that he has shown debts realised and debts which had 
accrued but he has nowhere accounted for the profits of the money- 
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lending business. The Commissioner of Income Tax notwith- 
standing this finding on the part of the Assistant Commissioner 
which IS set forth in his statement of the case has held that whereas 
the assessee has hitherto been taxed upon the debts which have 
accrued to him he cannot now be allowed to say that this system 
of taxation is erroneous. He attributes to the assessee a desire to 
change his method of accounting and sets forth a motive on the 
part of the assessee for desiring to change the method of assess- 
ment. This motive, even if the Commissioner’s opinion be well- 
founded, is in my opinion, entirely irrelevant. The accounts which 
have been supplied for the current year are precisely like the 
accounts which have hitherto been kept by the assessee and were 
furnished by him as a basis for assessment. The assessee has made 
and desires to make no change in his method of keeping accounts* 
Neither in this year nor in past years has he computed the profit 
or loss on his business and therefore according to the proviso to 
Section 13 of the Income Tax Act it is open to the Income Tax 
Officer to make the computation of income, profits or gains upon 
such basis and in such manner as the Income Tax Officer may 
determine. This however does not mean that the Income Tax 
Officer is at liberty to tax what is not chargeable to income-tax 
under the Act and if it be true that in past years the Income Tax 
Officer with the assent of the assessee has taxed that which under 
the Act is not assessable this is no justification for continuing such 
a practice. An assessee may well discover that in past years he 
has paid his tax on an erroneous basis or has returned as profit 
that which was not profit at all. This fact will not prevent him 
in any given year from making a return on a correct basis. In 
this case the Commissioner considers that the arssessee wishes to 
change his method of accouniUng from the cash basis to the accrued 
basis. In my opinion this is not a correct view of the matter. 
The method of accounting now presented is precisely similar to 
that heretofore followed. What the assessee desires to change is 
not the method of accounting for profits and gains but the method 
of assessment which the Income Tax Officer should employ. The 
question therefore really is whether the assessee is right in his 
contention that in future the actual sums realised in any year 
should be taxed, or whether the method heretofore followed in his 
case of taxing the accruals is correct. 

In my opinion amounts which have accrued but which have 
not been paid do not furnish a basis for taxation unless they appear 
in a properly balanced profit and loss account as assets in the shape 
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of outstanding debts and this method cannot be employed unless a 
regular profit and loss account of the business for the year is sup- 
plied. The finding of fact is that this has not been done although 
possibly it might have been done. It is not obligatory upon the 
assessee to present his account of profit and loss in this manner. 

may elect, as he has done in this case, to be taxed upon the 
actual receipts less the actual expenses. In my opinion the first 
paragraph of Section 13 of the Income Tax Act has little or no 
application to the facts of the case. This section applies only to 
cases in which the assessee has not merely kept true and accurate 
accounts of his dealings but has also according to a proper system 
of book-keeping set forth according to some consistent method his 
statement of income, profits and gains. 

The cases decided before 1922 when the present Income Tax 
Act came into force have little application. It is now possible for 
an assessee of a business to keep his account of profits and gains in 
any form he chooses provided that the profits and gains are there- 
by properly displayed according to a consistent system. 

Therefore debts which have accrued but have not been paid 
may be set forth in the accounts and the principles which were 
relied upon by the Full Bench of the High Court of Madras in 
Secretary to the Board of Revenue^ Income Tax^ Madras v. Aruna- 
chalam Ohettiar are no longer applicable but such debts must be 
shown as an asset and having been valued they must be shown in 
a profit and loss account. The finding of the Income Tax Com- 
missioner is that the assessee has never properly accounted for the 
profits and gains of his business. Accordingly the profits and gains 
cannot be computed in accordance with the method of accounting 
regularly employed by the assessee.” There is furthermore no 
question of the assessee changing his method of accounting ; for 
the accounts now supplied are precisely similar to those supplied 
heretofore. The matter of assessment must be approached there- 
fore as though the year of assessment in question were the first in 
which the business had been carried on and the merits of the 
basis of assessment must be considered de novo. The nature of 
the word ** profits” was discussed by the Court of Appeal in 
England in In re : The Spanish Prospecting ijompany ^ Limited 
and Lord Justice MouIiTon at page 98 said ; 

“ The word “ profits ” has in my opinion a well-defined legal 
meaning, and this meaning coincides with the fundamental concep- 
tion of profits in general parlance, although in mercantile 
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phraseology the word may at times bear meanings indicated by 
the special context which deviate in some respects from this fun- 
damental signification. “Profits” implies a comparison between 
the state of a business at two specific dates usually separated by 
an interval of a year. This can only be ascertained by a com- 
parison of the assets of the business at the two dates. 

I?or practical purposes these assets in calculating profits must 
be valued and not merely enumerated. An enumeration might be 
of little value. Even if the assets were identical at the two periods 
it would by no means follow that there had been neither gain nor 
loss, because the market value — the value in exchange— of these 
assets might have altered greatly in the meanwhile. A stock of 
fashionable goods is worth much more than the same stock when 
the fashion has changed. And to a less degree but no less certain- 
ly the same considerations must apply to buildings, plant and other 
fixed assets used in the business, because one form of business risk 
against which business gams must protect the trader is the varying 
value of the fixed assets used in the business. A depreciation in 
value, whether from physical or commercial causes, which affects 
their realizable value is in truth a business loss. 

We start therefore with this fundamental definition of profits, 
namely, if the total assets of the business at the two dates be com- 
pared, the increase which they show at the later date as compared 
with the earlier date (due allowance, of course, being made for any 
capital introduced into or taken out of the business in the mean- 
while) represents in strictness the profits of the business during the 

period in question To render the ascertainment of the profits of 

a business of practical use it is evident that the assets, of whatever 
nature they may be, must be represented by their money value. 
But as a rule these assets exist in the shape of things or rights and 
not in the shape of money. The debts owed to the company may 
be good, bad or doubtful. The figure inserted to represent stock 
in trade must be arrived at by a valuation of the actual articles. 
Property of whatever nature it be, acquired in the course of the 
business has a value varying with the condition of the market. It 
will be seen, therefore, that in almost every item of the account a 
question of valuatiommust come in 

The question formulated by the Income Tax Commissioner is 
as follows: — “Whether in the circumstances of this case the asses- 
see is liable to be taxed on his income from money lending on 
the mixed cash and accrued basis, which has been followed in his 
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assessments of previous years”. The statement of the question is 
followed by the following observation : “As a matter of fact the as- 
sessee has been assessed neither on a strictly cash basis nor on ac- 
crual basis” and then folJows a statement of the way in which the 
assessee submitted his accounts as found by the Assistant Oom- 
mirssioner. The facts are perfectly clear and are clearly found by 
the Assistant Commissioner and it is clear that there has been no 
proper accounting for profits. The answer to the question in my 
opinion is that the method of assessment heretofore followed was 
in any case erroneous. It is open to the Income Tax Officer to as- 
sess the assesses either upon a cash basis or upon a mercantile 
basis but in the latter case the accrued interest can only be dealt 
with if a profit and loss account is drawn up and the accrued but 
unpaid interest is brought in as a valued asset and it is not open 
to the Income Tax Officer to take accrued interest into the 
assessment on any other basis. 

Agarwala, J. — The assessee, who is a large landowner also 
carries on the business of a money-lender. For the year 1931-32 
he was assessed at Rs. 60,987 in respect of the profits of this busi- 
ness. The figure was arrived at by adding together (t) the interest 
on loans which accrued during the year but was not received and 
(u) the interest received, less the amount taxed in previous years. 
The assessee objects to the assessment and claims that in respect 
of the money-lending business he is assessable only on the sum of 
Es. 222, which is the amount actually realised in the year in ques- 
tion less deductions on Oiocount of sums assessed in previous years. 
The Commissioner of Income Tax, in stating the case, has said 
that the sum assessed has been arrived at in accordance with the 
method of accounting regularly employed by the assessee for a 
number of years previous to 1931-32. 

It appears from the statement of the case that for a number 
of years the assessee, in his return of income to the Income-Tax 
Officer, has filled in a certain sum as being his profits from business 
(the sum varying each year) and with his return has filed two state- 
ments showing, respectively : (a) the interest accrued during the 
year but not received and (6) the interest received less the portions 
of it assessed in previous years. The amount entered in the return 
of income tax has in each year been the total of (a) and (6). 

Section 10 (i) of the Income Tax Act provides ; “The tax shall 
be payable by an assessee under the head “ business in respect of 
the profits or gains of any business carried on by him.” Section 13 
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the business is closed down, for a trader may, for a long period of 
time, receive in the aggregate large sums of money, but if an un- 
foreseen calamity results in the destruction of his preiaiscs and 
stock the loss may be greater than all his previous receipts. In a 
commercial sense, however, it is possible to ascertain from time to 
time whether the turnover of a business is resulting in a profit lor 
not. It is in this sense that the phrase “ profits and gains *’ is used 
in the Act and in this sense a money-lending business does not 
differ from any other class of business. What has to be ascertained 
for the purposes of the Act is neither the receipts of the proprietor 
of the business nor the profits on each isolated transaction, but the 
profits and gains of the business as a whole. As was observed by 
Lobd Macmillan in the case of Commissioner of Income Tax^ 
Bihar and Orissa v. Maharajadhiraj of Darbhanya “what the 
officer is directed to compute is not the assessee’s receipts but the 
assessee’s income and in dubio what the assessee himself chooses 
to treat as income may well be taken to be income and to arise 
when he so chooses to treat it.” In the case of a business substitute 
the word “ profit ’* for the word “ income ” and this extract con- 
cludes the present reference. 

Much reliance was placed by the assessee on the decision 
of the Privy Council in the case of 8t* Lucia Usines and 
Estates Company, Limited v. Colonial Treasurer of 8L Lucia 
for the contention that “ profits and gains ”, like “ income 
must be received, or treated as received, before the liability to tax 
arises. That decision, however, in my view, clearly negatives the 
contention. In that case a company which had ceased to carry on 
business in the island of St. Lucia sold its properties. The vendee 
of one of the properties who had not paid the purchase price, 
agreed to pay interest, on the amount due, on a certain date. The 
company was assessed in respect of this interest although it was not 
paid on the due date, or at all, during the year for which the assess- 
ment was made. The Privy Council held that the amount was not 
assessable in that year. It will be observed that the assessment was 
in respect of what was considered by the assessing authority to be 
income, and not in respect of the profits and gains of the company’s 
business, for the company had ceased to carry on business before 
the year in question. The distinction was clearly indicated by Lobd 
Wbbnbuby, who delivered the judgment of the Judicial Committee 
where his Lordship said : “ It is said, and truly, that a commercial 
company in preparing its balance sheet and profit and loss account 
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is as follows : ** Income, profits and gains shall be computed, for 
the purposes of Sections 10, 11 and 12, in accordance with the 
method of accounting regularly employed by the assessee*’. There 
is a proviso to the section which enables the Income Tax Officer to 
calculate the profits in cases where no method of accounting has 
been regularly employed or where, from the method employed, 
the profits cannot properly be deduced. 

Prima facie the reference is concluded by the finding of fact 
that the sum 'assessed has been ascertained by the method of ac« 
counting regularly employed by the assessees. The assessment, 
however, is challenged on two grounds. In the first place it is 
argued that no method of accounting has been regularly employed 
by the assessee. It is contended that the two statements filed each 
year with the return did not amount to a method of accounting 
inasmuch as they did not purport to shew what profit had been 
made by the assessee. As I understood this argument it went to 
this length, that as there was no addition of the items in the two 
statements, no profit or loss account and no balance sheet, there 
was no method of accounting at all. I am unable to agree. It 
may be said that the assessee’s method of keeping the accounts of 
his money-lending business is not scientific but it is the method 
adopted by himself and it is the method by which he has regularly 
ascertained the sum of which he considered himself to be assessable 
in respect of the profits of his business. 

The next ground on which the assessee challenges the assess- 
ment is this ; he contends that interest not actually received is not 
assessable and that if he has previously included in his profits sums 
which are not taxable that circumstance does not prevent him from 
raising the point now. It may be conceded at once that an assessee 
is not liable to be assessed in respect of an amount which is not 
subject to income tax even though he has permitted himself to be 
taxed in respect of similar sums in previous years. But is this the 
case in the present instance ? It is contended that interest un- 
realised in fact, and not treated by the assessee as realised, is not 
“ income.” That much may be conceded but what the assessee is to 
be assessed on under Section 10 of the Act is not the ** income ” 
from his business but the profits or gains” of the business. The 
receipts from the business, obviously do not constitute the profits 
and gains of the business, for against the receipts have to be set off 
the expenditure, or at least so much of the expenditure as is per- 
mitted. The actual profits of a business are not ascertainable until 
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the business is closed down, for a trader may, for a long period o 
time, receive in the aggregate large sums of money, but if an no 
foreseen calamity results in the destruction of his premises an 
stock the loss may be greater than all his previous receipts. In j 
commercial sense, however, it is possible to ascertain from time t* 
time whether the turnover of a business is resulting in a profit \o 
not. It is in this sense that the phrase “ profits and gains is use 
in the Act and in this sense a money-lending business does nc 
differ from any other class of business. What has to be ascertain e 
for the purposes of the Act is neither the receipts of the proprietc 
of the business nor the profits on each isolated transaction, but th 
profits and gains of the business as a whole. As was observed b 
Lord Macmillan in the case of Commissioner of Income Tasi 
Bihar and Orissa v. Maharajadhiraj of Darbhanya “what th 
officer is directed to compute is not the assessee’s receipts but tt 
assessee’s income and in dubio what the assessee himself choos- 
to treat as income may well be taken to be income and to arii 
when he so chooses to treat it.*’ In the case of a business substitu 
the word “ profit ’* for the word “ income ” and this extract coi 
eludes the present reference. 

Much reliance was placed by the assessee on the decisic 
of the Privy Council in the case of St. Lucia Usines a? 
Estates Company, Limited v. Colonial Treasurer of 
for the contention that “ profits and gains ”, like ** income 
must be received, or treated as received, before the liability to t; 
arises. That decision, however, in my view, clearly negatives t 
contention. In that case a company which had ceased to carry i 
business in the island of St. Lucia sold its properties. The vend 
of one of the properties who had not paid the purchase pric 
agreed to pay interest, on the amount due, on a certain date. T 
company was assessed in respect of this interest although it was n 
paid on the due date, or at all, during the year for which the assei 
ment was made. The Privy Council held that the amount was n 
assessable in that year. It will be observed that the assessment ^ 
in respect of what was considered by the assessing authority to 
income, and not in respect of the profits and gains of the compan 
business, for the company had ceased to carry on business bef< 
the year in question. The distinction was clearly indicated by Lc 
Wbenbubt, who delivered the judgment of the Judicial Commit 
where his Lordship sa’d : “ It is said, and truly, that a commerc 
company in preparing its balance sheet and profit and loss accoi 
does not confine itself to its actual receipts — does not prepax 
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mere cash account but values its book debts and its stock in trade 
and so on and calculr-tes its profits accordingly. From the practice 
of commerce and of accountants and from the necessity of the 
case this is so. But this is far from establishing that income arises 
or accrues from an investment which fails to pay the interest due”. 
This extract from the judgment clearly shows the recognised dis- 
tinction besween the basis for calculating income and the basis for 
calculating profits. It is argued, however, that the assessee in the 
present case did not value the debts due to him and, therefore, did 
not purport to show what his profits were but only what was due 
to him. In a commercial balance sheet debts are taken at their 
face value unless there is reason to suppose they will not be paid 
in full or at ail. The assessee had not claimed that any part of 
the accrued interest will not be paid. 

A number of cases were cited in which it has been held that 
interest accrued but not realised is not assessable. They are 
Commissioner of Income Tax^ Bengal v. Shaw Wallace and Co9ti^ 
pany ; The Secretary to the Board of Beveyiue v. Ar. Ar. Bvu 
Arunachlam Ghettiar and Brothers ; Messrs. Anglo Persian Oil 
Company y Ltd. v. Commissioner of Income Tax, Bengal ; Narain 
Das Bhagwa^b Das Commissioner of Income Tax Punjabi 
The Board of Bevenue v. Pydah Venhatachalapathy Cans 
and Lala Puran Mai v. The Commissioner of Income Tax Punjab. 
Some of these cases were under the former Income Tax Act and 
some under the present Act, but none of them go to the length of 
deciding that unrealised interest may never be taken into account 
in computing the profits of a business. It would, I apprehend, be 
difficult to find a commercial balance sheet in this or any other 
country where such interest is not taken into account in ascertain- 
ing profits. It is the established practice of commercial bouses 
and accountants to do so and the very nature of commercial profits 
necessitates it. It is no more true to say, in a commercial sense, 
that profits never include unrealised interest than it is to say that 
a cash receipt is necessarily a profit. In my view, therefore, there 
is no substance in the contention that unrealised interest is in no 
circumstanees assessable to income tax, and, that being the case, 
the assessor was entitled to take such interest into account in 
ascertaining the assessee’s profits unless the method of accounting 
regularly employed by the assessee is a method which ignores 
such interest. 

Maophbbsok, J. ; — The assessee, besides being a leading land- 
holder conducts a money lending business upon which he has been 
I— 11 
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assessed to income-tax (as a Hindu undivided family). He made 
an application on the 28th November, 1931, requiring the Com- 
missioner ol Income Tax to refer to the High Court the question 
of law “Whether it is open to the Income Tax Ofidcer to regard 
interest unrealised as taxable income” alleged to arise out of the 
a 4 )peliate decision under Section 81 of the Income Tax Act, 1922, 
of the Assistant Commissioner, dated the 7th November 1931, and 
the Commissioner has made the present reference of 13th October, 
1933 (not within sixty days but after nearly two years), purporting 
to be under Section 66 (2) of the Act formulating the question for 
opinion as: “Whether in the circumstances of this case, the 
assesses is liable to be taxed on his income from money-lending 
on the mixed cash and accrued basis which has been followed in 
his assessments of previous years?” (partly perhaps because their 
Lordships of the Judicial Committee deprecate the statement of a 
question of law in an abstract form and divorced from the facts 
of the particular case and partly for other reasons which will later 
appear) and expressing his own opinion that the answer is in the 
affirmative. 

2. As is well-known, Section 66 (2) is indifferently framed 
(see also Shiva Prasad Oupta v. Commissioner of Income Tax, 
United Provinces), The Commissioner’s statement of the case 
(which is to be read with the decision of the Income Tax Officer 
and of the Assistant Commissioner which are his Annexures A & 
B) also is obscure. A rather full exposition of the position is thug 
required as to ascertain what “the circumstances of the case” are. 

3. In the years previous to the year of assessment which is 
1931-32, the assessee submitted with his return of income two 
statements in support or explanation which are designated A and 
B. Statement A purported to show the interest which had accrued 
during the year on loans to borrowers from whom no realisation 
had been made during the year and against whom no suit had 
been filed, and statement B purported to show the realisations 
from those borrowers from whom full or part realisation had been 
made during the year. From the aggregate realisation shown in 
statement B the assessee deducted so much as had been shown as 
accrued interest in statement ^furnished in previous years and so 
had then been taxed, and the aggregate of the balance so arrived 
at and of the accrued interest shown in the statement A for 
the year was the sum which he showed in his return as his 
profit for the year liable to income-tax. The profit so shown was 
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accepted as a correct computation under Section 13 after scrutiny 
of his books of account and other documents, the alterations be^ 
ing usually unimportant (except apparently in respect of 1930-31 
where the interest accruing during the year on a debt under suit, 
was, as will appear later, also assessed) ; the method of accounting 
employed by the assesses during some fifteen years for com- 
putation of his profits is thus a combination of the cash (actual 
realisation) basis, and the accrued (otherwise called the mercan* 
tile or commercial) basis, or as it is expressed in the question 
propounded, the ** mixed cash and accrued basis.” 

4. For the year 1931-32 however, the assessee filed only state- 
ment B and made the claim that he should be assessed on the cash 
basis only, the same deduction being made as in previous years, 
(that is to say, of interest realised in the year under assessment 
on which tax had m previous years been realised on the accrual 
basis as being included in the statement A of those years). The 
income from interest which he showed was Bs. 222-15-9 as against 
over Es. 11,000 shown in 1930-31 (apart from Bs. 16,669-8-0 
mentioned below) and over Es. 30,000 shown in 1929-30. 

6. The Income Tax Officer thereupon took action under Sec- 
tion 23 (2) and Section 22 (4) and the assessee caused to be pro- 
duced the evidence and documents on which he relied in support 
of his return, and upon an examination of the assessee’s accounts 
which admittedly exhibited no change of system from previous 
years, and his documents, the Income Tax Officer calculated there- 
from ” the assessable income ” (or profits, as defined in In re 
SpanislCBros^eoting Company) of the year by taking the state of 
the business at the end of 1336 F. 1929-30 and at the end of 1337 
F. 1930-81, and comparing the assets of the business at the two 
dates. Finding from Exhibit A the total investment up to the end 
of 1337 F. he deducted therefrom the aggregate of the total in- 
vestment up to the end of 1336 F. and of the new loans advanced 
in 1387 F. and held as follows v — “In the income return the asses- 
see showed only Bs. 222-15-9 as income from interest on the basis 
of actual realisation (cash basis), whereas the previous records 
show that the assessee’s method of accountancy has all along been 
mercantile (accrued basis). The assessee’s own accounts show 
that be calculates accrued interest in ail cases in accordance with 
che stipulation in the bond and goes on raising the principal from 
year to year by the addition of accrued interest in the Lanna 
Bahi. So his method of accountancy is clearly mercantile which 
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has been rightly followed in the past and there is no justification 
to change the method of accountancy in the current year.” There 
is thus a definite finding that the assessee follows the mercantile 
system of accounting and the last sentence is reminiscent of 
Foster v. The Commissioner of Income Tax^ Burma. The asses- 
s^e’s petition of appeal has been printed but the order in appeal is 
only intelligible in the light of a further petition filed on the day 
before judgment was delivered. It is there pointed out that the 
argument on his behalf was that he did not keep his accounts on 
the commercial basis, his cash book showing only his cash rece- 
ipts, and alternatively that if he was assessed on the accrued 
basis, he was at least entitled to deduction of Es. 16,888-14-0 of 
which Ks. 16,669-8-0 was accrued interest of 1929-30 taxed in 
1930-31 in the account of Kamprasad Singh while under suit in 
civil Court. 

6. The decision in appeal sets out, first, that it was admit, 
ted that the computation of profits, if it was to be made on the 
accrued basis, was correct, subject to the deduction of the said 
sum of Es. 15,669-3-0 on which tax had actually been deducted 
in the previous year, and subject to another deduction which is 
here immaterial. It then goes on to say that the assessee next 
claimed that he ought not to be assessed on the accrual basis at all. 
On this plea the Assistant Commissioner sets out that the asses- 
see’s money lending accounts consist of the personal accounts of 
his debtors wherein entry is made of the accrued interest from 
year to year and of the amount actually realised in each case, but 
neither the accrued nor the realised interest are totalled or account- 
ed for in an interest account and no profit and loss is computed, 
and though there is a cash book in which the actual realisations 
are shown, there is no interest ledger, and he then states his con- 
clusion thus : — ” Clearly therefore the assessee has not computed 
his profit at all, and no particular method of accounting can be 
said to be regularly employed by him. The Income Tax OfiScer 
had therefore to make the computation of profit upon such basis 
and in such manner as the Income Tax Officer may determine and 
he decided to adopt the accrued basis which was also followed in 
previous year without objection on the part of the assessee”. The 
Assistant Commissioner then negatived the contention on behalf 
of the assessee that the proviso to Section 13 of the Act did not 
entitle the Income Tax Officer to compute the profits on the 
accrual basis, the basis of which contention was that the accrued 
interest not actually received is not “ income, profits or gains ” 
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vvilhiu (.Llo uieaamg of fihe Income Tax Act. What he failed to 
observe was that the Income Tax Officer had not proceeded under 
the proviso. In the result he maintained the computation of 
income and held it assessable subject to the deductions mentioned. 

7. It was in consequence of the rejection of the contention 
mentioned that the application was, as already stated, made under 
Section 66 (2) to refer tne question whether the Income Tax Offic*er 
was entitled to regard interest unrealised as taxable income* The 
argument on behalf of the assesses was that as the assessee does 
not, as the Assistant Commissioner found, employ any regular 
method of accountancy that can be accepted by the Department 
(and the accrual basis is such a method) for computing the profits 
of hiB money lending for purposes of income tax (this is a para- 
phrase of “no particular method of accounting can be said to be 
regularly employed by him”) the substantive provision of Section 
13 which 18 “income, profits and gains shall be computed, for the 
purposes of Sections 10, 11 and 12 in accordance with the method 
of accounting regularly employed by the assessee,** does not ap- 
ply and so the proviso to that section which is “Provided that, if 
no method of accounting has been regularly employed, or if the 
method employed is such that, in the opinion of the Income Tax 
Officer, the income, profits and gains cannot properly be deduced 
therefrom, then the computation shall be made upon such basis 
and in such manner as the Income Tax Officer may determine*’ 
must- apply if anything does, and the assessee’s profits cannot 
under the terms of the proviso itself, be computed on the accrual 
basis. 

8. . The point is now stated as being that even though in an 
assessment under the substantive portion of Section 13 the accrued 
basis may be adopted where the assessee has himself treated the 
accrued interest as income of the year under assessment, still as 
accrued interest is only notional income, the computation under 
the proviso to Section 13 must be of actual and not of notional in- 
come. In short the Income Tax Officer, it is contended, took the 
accrued (and unrealised) interest to be income, profits and gains 
of the year, whereas it is contended, it is not so in law unless the 
asseessee has so treated it in his accounts. 

9. The Commissioner of Income Tax (as it happened, the 
same officer who was the Assistant Commissioner had become the 
Commissioner) being of opinion that the question of law as for- 
mulated by the assessee, did not cover all the facts of the case, 
substituted the question quoted above and referred it for decision 
purporting to do so under Section 66 (2). 
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10. Actually the question referred may be expanded as 
follows : — ‘‘Whether in the circumstances of the case the assesses 
is liable to income tax for 1931-32 on profits and gains from money- 
lending of 1930-31 on the aggregate of {a) the amount of interest 
accrued in 1930-31, when no interest has been realised and (i) the 
amount of interest realised in 1930-31 less the amount thereof 
previously assessed to income-tax.” 

11. The above statement of the facts expands what the 
Commissioner of Income Tax has said by the application of his 
Annexures A and B and the other papers. 

12. In the statement of the case he then goes on to afiirm 
that “as a matter of fact the assessee has been assessed neither on 
strictly cash basis nor on accrual basis.” Computation of income 
in the year under assessment had he points out, been made on the 
same lines as had been adopted at the instance of the assessee 
himself in previous years ; for certain reasons (which are set out 
but which are irrelevant) he had in 1931-32 claimed assessment 
on the cash basis under deduction of interest included in the cash 
realisation of the year where that interest had already been taxed 
on the accrual basis in the previous years. The Commissioner 
had in fact come to realise the inapplicability of some of the ob- 
servations in the appellate judgment in which the computation of 
profit by the Income Tax Officer had been affirmed on a ground 
different from thaf on which it had been made. What he means 
appears to be that whatever theory applied, in fact computation 
:had been on the same lines as in previous years as is indicated 
above, to wit, on the method of accounting (not a pure mercantile 
or a pure cash method of accounting but a mixture of these 
methods) which the assessee himself regularly employed and not 
under the proviso to Section 13 : such are “the circumstances of 
the case”, and the observations obiter ^ or even erroneous in the 
course of the appellate decision do not, it is implied, alter the fact 
that the assessment is under the substantive part of Section 13. 

13. Then comes paragraph 6 in which apart from the 
affirmation above mentioned, he gives his own opinion on the case 
in which the High Court is consulted. It is that in fact the com- 
putation of the assessee’s profits and gains has, as always hitherto, 
been made under the substantive portions of Sections 13, that is, 
in accordance with the method of accounting regularly employed 
by him. He bases this opinion on the following : the assessee had 
shown no ground for discarding his previous method of accounting; 
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ho donbt the appellate finding that no regular (particular) system 
of accounting has been followed by the assessee is right in the 
sense that the assessee’s books do not furnish a basis for an infer- 
ence that either of the two well-known methods is followed, but 
it is not necessary that the method of accounting regularly fol- 
lowed be purely cash or purely mercantile, that is to say, it mgiy 
be a mixture of the two systems and in fact the system which the 
assessee has actually adopted for computation of profits (to wit, 
the mixed system shown in the returns A and B) is a method of 
accountancy within the meaning of Section 13, and it is on that 
method ‘^that the computation of profit was made in previous 
years and in the year in controversy. His point is that in spite of 
observations in the appellate decision the computation has actual- 
ly been made under the substantive part of Section 13. Finally 
he argues that even if (contrary to his view on the facts as stated 
by him) it is the proviso that is applicable in the case the assess- 
ment is nevertheless valid as being made on a basis and in a 
manner such as the Income Tax Officer is authorised to deter- 
mine which it is implied, may be the accrual basis (with necessary 
modification). There is apparently no question that in the oircum- 
stances of this assessee, as disclosed by himself and his accountant 
the profit of the year may safely be computed as it has always 
been by himself as equal to the full interest (less remission shown) 
which has accrued within the year. 

14. Thus the assessee’s contention is that the legitimacy of 
the principles of computation applied by the assessee is a question 
of law and that the accrued interest debt due to him cannot be 
taxed as profits unless he treats it as such while the case for the 
Commissioner is that what has been held liable to income tax is 
not the unrealised accrued interest but the profit of the business 
computed on the assessee’s own method of computation though it 
happens to be of the same amount (subject to the assessee’s re- 
missions and deductions mentioned) as the accrued interest. But 
the case stated implies that the assessee has treated the accru- 
ed interest as received by him (so that in the eye of the law 
it is a receipt) and (subject to deductions which are not in con- 
troversy) as profits of his business during the year. It would 
thus appear that the assessee’s point is not here in controversy 
since in spite of the requisition of the assessee under Section 
66 (2) the reference of the Commissioner cannot be said to in- 
clude it ; the reference definitely states the case as one in which a 
method of accounting thoxigh perhops not a normal one, has been 
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regularly etuployed by the assessee himself from which more- 
over the profit of the business can properly be and has been 
deduced, and in such circumstances the proviso to Section 13 does 
not come in at ail. The function of the High Court is to decide 
not the question set out in the application under Section 66 (3) 
bjjt the question of law raised by the case stated, of which the 
question whether under the proviso to Section 18 the computa- 
tion of profit can legally be on the basis of the accrued interest 
(with or without modification) is here not one. 

15. Manifestly what happened is this. On considering the 
assessee’s application under Section 66 (2) the Commissioner 
found himself as already indicated, in disagreement with the order 
of Assistant Commissioner where he had held in error of fact that 
the Income Tax Officer had applied the proviso to Section 13 ; 
two courses must have seemed open, eiuher to review that order 
under Section 33 or to refer the larger question so that there 
might be tested the validity of the assessment whether under the 
substantive part of Section 13 or under the proviso thereto ; if 
however he passed an order under Section 33, substituting rea- 
sons of his own for those of the Assistant Commissioner there 
was, until the first proviso to Section 66 (2) was inserted by Act 
XVIII of 1933, no provision for a reference under Section 66 (2) 
against his order ; (though that proviso come into operation on 
the 31th September, the correction slip did not arrive until after 
the requisition had been considered) ; and thus the reference made 
on the 13th October, 1933, though nominally under Section 66 
(2) is actually one which would be more appropriately be made 
under Section 66 (1) since though the case stated accepts the order 
under Section 83 in so far as that order dismissed the appeal, it 
rejects the grounds on which that order is made, and accepts the 
basis on which the Income Tax Officer computed the profit asses- 
sable (with modification in detail bringing it within the previous 
mixed cash and accrual basis) ; in fact the case stated is that *the 
resultant computation of profit for the purpose of Section 10 is 
made on the method of accounting regularly employed by the 
assessee which though no doubt a mixed system, is one from 
which his profits can properly be and have been deduced. 

16. I am accordingly constrained to the view that on the 

statement of the case referred for opinion it must be held that the 

computation of profit for assessment to income tax has as it stands, 
been genuinely made under the substantive part of Section 13 that 
is to say, on the method of accounting regularly employed by the 
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assessee and that accordingly no point of law arises thereon for 
decision under Section 66 (5). A reference back to the Commis- 
sioner under Section 66 (4) has not been suggested and it would 
probably not be helpful at this stage. 

17. I may deal briefly with two incidental contentions for 

the assessee. ** 

18. The first of these is that ** in the circumstances of the 
case” the assessee in fact employs no method of accounting with, 
in the meaning of Section 13 so that a computation of profit 
thereon is not possible. But though it may be unscientific, a 
method of accounting is certainly regularly employed by him, 
which moreover he has himself utilised for over fifteen years to 
ascertain from it the sums on which he was in his own view 
liable to income tax as profit of his business. 

19. The second contention is that the mere fact that hitherto 
the assessee has permitted himself to be assessed on sums, to wit, 
unrealised interest, which are really debts due to him and not 
profits of his business, does not involve a continuance of the method 
of accounting under which that was done with a consequent con- 
tinuance of unwarranted taxation. That would be so but it is not 
the position here. What has to be ascertained is the profits and 
gains of his business as a whole, how much it has improved in the 
year and that is exactly what has been done. The assessee has 
indicated that in his view the accrued interest is a good asset at 
its face value and the computation of improvement has here been 
made on his own method of accounting in which he takes his un. 
realised interest as profit of the business. 1 agree with the view 
of Agabwala, J., in this regard and particularly that the decision 
in St. Lucia Usines and Estates Company Ltd, v. Colonial Treas^ 
urer of St, Luoia and the arguments founded thereon are by no 
means favourable to the assessee in the circumstances of this case. 

20. It is not necessary to express an opinion on the argu- 
ment of Mr. Manohar Lai as to the proviso to Section 13 though 
it is attractive. His first claim which, as indicated, is that it does 
not apply, is good on the case stated, but as a last line of defence 
he was prepared to maintain that if the substantive part of Sec- 
tion 13 is held inappllicable and there is no method of accounting 
regularly employed by the assessee on which computation can be 
made or from which profits and gains can properly be deduced, the 
assessing authority is nevertheless entitled to utilise as the best 
rough and ready way available the method of accounting employed 
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even though ex hypotJiesi the ** profits and gains cannot properly 
be deduced therefrom 

21, The reference in the form in which it has been made, I 
would answer in the affimative* It is not implied that a reference 
is not possible on future materials in which the question original- 
IJr submitted by the assessee might not properly arise for decision 
under Section 66 (6), 

22. As the reference has not been made in a satisfactory 
manner, with resultant trouble to all concerned I would direct 
the parties to bear their own costs. 


[In the High Court op Bomray*] 

INDIAN RADIO AND CABLE COMMUNICATIONS LTD. 

u. 

THE COMMISSIONER OP INCOME TAX, BOMBAY 
Beaumont, C. J. and Bangnekar, J. 

March 21, 1935. 

Business Expenditure — One Company Taking up Busi- 
ness OP Another Company and Agreeing to pay Share op 
Pbopits to Latter — Assessment op Pormbb Company — 
Amounts Paid to Vendor Company, Whether Allowable 
Deduction — Indian Income Tax Act (XI op 1922), Section 10 
(2) (ix). 

An English company which maintained radio and cable com^ 
munications throughout the world entered into an agreement with 
the assessee, an India/n company by which the latter tooh over the 
Indian business of the English company together with all plants 
machinery, instruments, etc. The assessee company agreed to pay 
a lump sum to the English company in respect of the costs of 
maintenance by the English company of its communication system 
throughout the world exclusive of India and in addition to this 
agreed also to pay in Bombay to the English Company one half 
of the net profits of the assessee company earned by it for each of 
its financial years* The question being whether the half share so 
paid to the English company was allowable in computing the tax* 
able profits of the assessee company under Section 10 {2) (ix) of 
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Held, that the half share thus paid was not in the nature of 
rent but was only a share of the profits and was not therefore an 
allowable deduction, 

Pondicherry Eailway Go., Ltd. v, Oommissionbe of 
Income Tax, Madras [1931] (LL.B. 54 Mad. 691 ; 59 LA. 
239; 132 LG. 619; A.LE. [1931] P.G. 166; 6 LT.G. 366) 
applied. 

Case stated by the Gommissioner of Income Tax, Bombay 
under Section 66 (2) of the Indian Income Tax Act. 

K, M, Munhsi with Messrs, Craigie and Oaroet for the 
assessees. 

The Advocate-^Qeneraly for the Gommissioner. 

Judgment. 

Beaumont, G. J. — This is a case stated by the Gommissioner 
of Income Tax under Section 66 (2) of the Indian Income Tax Act 
which raises a question “whether the half share of the net profits 
payable by the assessee company under Glause 5 of the agreement 
dated the 19th day of February 1935, viz,, Es. 3,36,861 is a 
proper deduction to be allowed for the purpose of arriving at the 
amount on which this company should be assessed for the pur- 
poses of income tax and super tax within the meaning of Section 
10 (2) (ix). 

The sum in question is payable under the agreement refer- 
red to by the Commissioner and it is expressed to be a payment 
of half share of the net profits. The agreement is rather a long 
and complicated one made between the Imperial and Internation- 
al Gommunications, Ltd., which is an English company, and the 
assessee company. The arrangement is that the assessee com- 
pany is to take over, putting it shortly, the Indian business of the 
English company, and to take over ail plant, machinery instru- 
ments, apparatus etc., with it, and they are to pay a lump sum 
in respect of costs for maintenance by the English company of its 
communication system throughout the world exclusive of India* 
Then the material Glause is clause 5 (b) which provides that in 
addition to the lump sum mentioned above, the assessee company 
is to pay in Bombay to the English company one half of the net 
profits of the assessee company earned by it for each of its finan- 
cial years. Then there is a provision as to how the half share in 
the net profits is to be calcu lated* 
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It is argued that the payment of the sum representing the 
half share in the net profits of the assessee company is really in 
the nature of rent payable under a lease for the property pur- 
chased. It is quite impossible to extract that meaning from the 
agreement. It is a perfectly plain agreement, from which it is 
aiear that the assessee company acquired a certain business and 
certain assets and as consideration therefor agreed to pay a half 
share in the net profits to be ascertained as provided for in the 
agreement. Of course it may be that profits ascertained for the 
purposes of the agreement are not exactly the same as profits 
on which tax has to be paid. But that does not alter the fact 
that the English company is getting a share of the net profits. 
Therefore I agree with the Commissioner that the case is govern- 
ed by the case of The Pondicherry Bailway Company v. The 
Commissioner of Income Tax, Madras to which he refers. We 
are not of course concerned in this reference with any question 
between the assessee and the English company as to the ultimate 
liability to tax. 

The question raised by the Commissioner must therefore be 
answered in the negative. 

The assessee company to pay the costs of the Commissioner 
on the original side scale. 

Bangneeab, J. — I agree. 


[In the High Coxjbt op Bomba z.J 
TATA HYDRO-ELECTBIC AGENCIES, LTD. 

t?. 

COMMISSIONER OF INCOME TAX, BOMBAY. 

Beaumont, 0. J. and Rangnekar, J. 

March 27, 1935. 

Business Expenditure — Agreement to Pay Share op 
Profits to Third Party in Consideration op Services — 
Amount Paid, Whether Adlowable Deduction — Profits, 
Calculation of — Indian Income Tax Act (XI of 1922), 
Section 10 (2) (ix). 

A Gompa/ny entered into an agreement with the assessee ap^ 
pointing the latter their managing agents and agreeing to pay 
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a commission oj 10 per cent* oj the profits to the latter and the 
assesses entered into an agreement with two other persons agree* 
ing to pay two annas in the rupee each out of the commission 
which the assessee received. The qiiestion being whether in cal* 
culating the assessee^s prof its they were entitled to deduct the four 
annas in the rupee which they had thus to pay : 

Held (f) that the company was correctly assessed on the total 
amount of the commission received by them under the managing 
agency agreement without deducting from the said commission the 
four annas in the rupee paid by them. 

Macdonald and Co. v. Commissioner of Income Tax, 
Bombay [1935] (3 LT.R. 4&9) followed. 

(ii) that the question whether the four annas share paid by 
them to third parties was expenditure incurred by them solely for 
the purpose of earning their commission was one of fact and there 
teas no finding of fact on which the High Court cotdd hold that 
the deduction was one falling within Section 10 {^) (ix). 

Case stated by the Commissioner of Income Tax, Bombay 
under Section 66 (2) of the Indian Income Tax Act. Civil Refer- 
ence No. 12 of 1934. 

The material facts are stated in the judgment. The questions 
referred were : 

(1) Whether in the circumstances of the case and in view 
of the provisions of Sections 4 (1) and 10 of the Act, the assessee 
company has been correctly assessed on the total amount of 
Rs. 6,17,288 received by it as profits and gains of the business 
carried on by it as the Managing Agents of the Tata Power Co., 
llitd. 

(2) Whether under the provisions of Section 10 of the Act or 
under any other provisions thereof, the assessee company is 
entitled to have a deduction from the said profits and gains 
amounting to Rs. 5,17,288 to the extent of Bs. 1,29,322 paid by it 
to certain parties under the agreements Exhibits F. and Or, on the 
ground that this latter amount was nothing but. expenditure in- 
curred solely for the purpose of earning the said profits or gains 
or on any other ground. 

Engineer with Wadia Ohandy do Go. for the assessee. 

The Advocate*Oeneral with the Government Solicitor^ for the 
Crown. 
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Beaumokt. 0. J. — This is a reference by the Commissioner 
of Income Tax under Section 66 (2) in which he raises two ques- 
tions. The facts giving rise to the questions are simple. By an 
agreement made on the 24th Sei)tember, 1919 Tata Sons Ltd., 
vTere appointed Agents for the Tata Power Oo., Ltd., for 41 years 
on a commission of 10 per cent, profits pins an office allowance 
and there was power to assign the agreement and to assign any 
part of the commission. By an agreement of the 15th October 1926 
Tata Sons Ltd, agreed to pay F. £. Dinshaw, Ltd., two annas in 
tho rupee out of the commission which they received under the 
1919 agreement, and four days later, that is on the 19th October, 
1926, Tata Sons, Ltd., entered into a similar agreement with one 
Tilden Smith. On the 21st November, 1929, Tata Sons, Ltd., as- 
signed their rights under the 1919 agreement to the present asses- 
sees subject to the agreement withF.E. Dinshaw, Ltd., and Tilden 
Smith. We are told that subsequently Tata Power Ltd., 
entered into direct agreement with the assessee for payment of 
10 per cent, commission to them, and the assessees entered 
into a direct agreement with F. £. Dinshaw Ltd., and Tilden 
Smith for the payment of the two annas in the rupee to them. 
The first question raised is whether in the circumstances of the case 
the assessee company has been correctly assessed on the total 
amount of Bs. 5,17,288 , received by it in respect of the 10 per cent* 
commission from Tata Power Ltd., as profits and gains of the busi- 
ness carried on by it as the Managing Agents of the Tata Power 
Oo., Ltd., that is to say, whether the assessees have been correctly 
assessed on the whole 10 per cent, commission, or whether they are 
entitled to deduct four annas in the rupee which they have to pay 
to F.E. Dinshaw Ltd, and Tilden Smith. That part of the case 
seems to fall exactly within the decision of this court in Macdo- 
nald d Co, v. Commissioner of Income Tax^ Bombay and we must 
follow that decision and answer the first question in the affirmative. 


The Second question is whether the assessees can deduct 
the commission of two annas in the rupee which they have paid 
to F. E. Dinshaw Ltd. and Tilden Smith as being an expen- 
diture not being in the nature of capital expenditure incurred 
solely for the purpose of earning commission, and thereby 
being a deduction authorised under Section 10 (2) Clause (ix) of 
the Income Tax Act. The question whether the expenditure 
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was incurred solely for the purpose of earning the profits or gains, 
ue.f the commission is one of fact and there is no finding of fact 
on which we can hold that the deduction was one falling within 
that sub-section. That being so, the second question must be 
answered in the negative. 

The assessee must pay the costs of this reference on the 
original side scale to be taxed by the Taxing Master. 

Banonbeab J. — agree. 


[In the High Oouet of Bombay.] 

MRS. HIBABAI D. DESAI & SONS. 

THE COMMISSIONER OE INCO^ME TAX, BOMBAY. 

Beaumont, 0. J. and Rangnekar, J. 

Liquob Shops — Mode of Assessment — Assessee Keeping 
Account not by Cash Ebobivbd but by Chabging Mabkbt 
Pbiob fob Stock Diminished pbb Day — Value of Accounts — 
Income Tax Opficeb Adding Amount Eob Kasba — Legality. 

The assessee held a licence from Government to sell liquor 
at a shop. He entered in his accounts the amount of liquor 
purchased from the Government Depot cmd calculated the amount 
soldi not hy the cash received but by charging the market price 
for the day for the amount hy which the stock of liq%ior was 
diminished that day. The Income Tax Officer refused to accept 
this method of accounting as there was no fixed market price for 
liquor and made an assessment under the proviso to Section IB 
adopting his own basis. He also added Bs, 42,797 in respect of 
kasar, that is, selling by short measure, saying that it was a well 
known fact that all liquor sellers of the locality used to sell at 
short measure and that the assessee must be taken to have adopted 
this practice. On a reference by the Commissioner \ Held, (i) that 
the Income Tax Officer was entitled in the circumstances to reject 
the assesses^ s system of accounting and to adopt a basis of his own 
but he ought to have shown in the assessment order the basis on 
which he arrived at the prices fixed hy him ; {ii) that the Income 
Tax Officer was not, however, entitled to add anything to the 
income of the assessee on account of kasar by charging the as^ 
sessee with a criminal practice for which there was no evidence. 
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Case Stated by the Oommissionbb of Income Tax, Bombay 
TJNDBB Section 66 (3) of the Indian Income Tax Act (Bef . 
No. 13 of 1934.) 

Carden Noad with U. L. Shah^ for the aBsesBees. 

The Advocate-Qenerali for the Crown. 

Judgment, 

Beaumont, G. J. — ^In this case the Income Tax Oom- 
missioner raised a question which he was directed by this Court 
tol raise under Section 66 (3) of the Indian Income Tax Act, the 
question being "Whether the Income Tax Officer was, under the 
circumstances of the case, free to adopt the basis and manner of 
computing the income of the assessee, which he did adopt*’. The 
assessee holds a license from GoYernment to sell liquor at a shop 
in Ahmedabad and the question is how she ought to be assessed 
in respect of the income of that liquor shop. The basis on which 
the accounts are kept is to enter the amount of liquor purchased, 
which can be easily checked as all liquor is purchased from 
the Government depot, and then to calculate the amount sold, 
not by the cash received, but by charging the market price for the 
day for the amount by which the stock of liquor was diminished 
that day. There is no fixed market price, and it becomes a 
question of fact, not always easy to answer, what was the price 
on any particular day. That method would not indicate the true 
income if the liquor had been sold at short measure, and it is 
suggested that the practice is not uncommon. The Income Tax 
Officer refused to accept that method of accounting, and 1 am not 
prepared to say that the Income Tax Officer was not entitled to 
reject that basis. 

Having rejected that basis, he, under Section 13 of the Act, 
adopted his own basis, and he showed in his assessment order 
the prices at which he charged the liquor. I think he ought to 
have shown the basis on which he arrived at those prices. On 
the prices charged by him, the Income Tax Officer adds, to the 
income shown by the assessee a sum of Es. 24,701. Then he 
also adds a sum of Es. 42^767 in respect of what is called kasar 
Le*y selling by short measure, and he says that it is a well-known 
fact that all liquor sellers in Ahmedabad do sell at short measure, 
and that the assessee must be taken to have adopted this practice. 
There is no evidence on record of any sale by short measure, and 
in my opinion the Income Tax Officer was not entitled to add 
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Bs. 42,767, to the assessee’s income by charging her with a 
criminal practice for which there was no evidence. There was 
an appeal to the Assistant Commissioner who upheld the order of 
the Income Tax Officer. The matter was then referred to the 
Commissioner under Section 33, and he modified the assessment 
order. He added to the assessee’s income shown in her retuyi 
10 per cent, on the amount of sale both for deficiency in the 
selling rate and kasm, and the figure he added came to Bs. 40,172 
so that he reduced the figure of Bs. 67,488 (Bs. 24,701 plus 
Bs* 42,767) added by the Income Tax Officer on account of the 
two items to Bs. 40,172. He has not shown whether he accepted 
the same ratio which the Income Tax Officer adopted as between 
the deficiency in the selling rates and the kasar. In my opinion 
all that we can do is to answer the question raised by the 
Commissioner in the affirmative, but with this qualification that 
the Income Tax Officer was not entitled: to add anything to the 
income of the assesses on account of kasar. With that answer 
the matter will have to go back to the Commissioner to ascertain 
the figure. There will be no order as to costs. 


[In the High Court of BanooonJ 

A. L. A. B. N. FIEM (BY THE OFFICIAL EBCEIVBR, 

M. K. B. BAMAN GHBTTIYAE) 
v> 

THE COMMISSIONER OF INCOME TAX, BURMA. 
Page, C.J., Mosley, J and Ba U., J. 

February 26, 1935. 

Notices — Service of Notice on Ad interim Receiver 
OP Assbssbbs ’ Estate — Validitt — Receiver, Whether 
Manager, or Agent — Indian Income Tax Act {XI of 1922), 
Section 22 (2). 

An ad interim receiver was appointed for managing the 
assessees^ estate on August 24^ 1982 and on January 17 y 1988 y the 
appointment as receiver was made permanent* Meanwhile^ on 
August 7, 1932y a notice was issued to the assessees under Sec- 
tion 84 and Section 22 {2) of the Indian Income Tax Act and it was 
served upon the receiver and accepted by him on behalf of the 
assessees* As the notice was not complied with an assessment %oas 
made under Section 28 (4). The assessees applied for cancellation 

1-13 
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of the assessment on the ground that they had not been duly served 
with the notice inasmuch as the receiver on whom the notice was 
served had not been confirmed in his office as receiver of the asses- 
ses^ s estate on the date of service of notice : On a reference by 
the Commissioner : Held, that there were materials on which the 
Ijicome Tax Officer could find that there was no sufficient cause 
for cancelling the assessment* 

Quaere ; whether a receiver appointed by a Court ad interim 
or permanently as such and without more can be regarded in 
law as * manager or agent ’ for purposes of service of notice* 

Case stated by the Commissioner of Income Tax, Burma 
under Section 66 (3), Indian Income Tax Act. (Civil Eef. No. 21 
of 1934.) 

P. K* Basu^ for the assessees. 

A* Bggar^ for the Crown. 

Judgment. 

Page, O.J. — The question propounded is; “ whether, having 
regard to the admitted fact that at the time when a notice under 
Section 22 (2) of the Indian Income Tax Act was served upon 
the assessees M. K. E. Eaman Chettiyar had not been confirmed 
in his office as receiver of the estate of A. L. A. E. N. Firm, 
there were any materials on which the Income Tax Officer or 
the Assistant Commissioner could find that there was no sufficient 
cause excusing the assessee from complying with the require- 
ments of the law as prescribed in Section 27 of the Act.’* 

The assessees are a firm of Chettiyar moneylenders carrying 
on business at Kyaungon. 

On the 22nd August 1932 in Civil Miscellaneous No. 53 of 
1932 the District Court of Eangoon ordered (1) that M.K.E. Eaman 
Chettiyar should be appointed ad interim receiver of the firm’s as- 
sets if and when a fidelity bond for Es. 6,000 was executed by him, 
and (2) that the amount of security that would be required if his 
appointment as receiver was made permanent should be deter- 
mined on the 20th September 1932. On the 23rd August 1932 the 
order appointing M.EI.E. Eaman Chettiyar interim receiver was 
drawn up. Under that order he was granted inter alia the power of 
managing the assessees’ estate. On the 24th August 1932 M.K.E. 
Eaman Chettiyar duly furnished security by executing the requisite 
fidelity bond and the order appointing him receiver was issued. On 
the January 17, 1933 the appointment of M.K.E. Eaman Chettiyar 
as receiver was made permanent and the order of 23rd August was 
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confirmed. Meanwhile, on the 27th of August 1932, a notice was 
issued to the assessees under Section 84 and Section 22 (2) of the 
Income Tax Act and the notice was served upon and accepted by 
M.K.B. Baman Ghettiyar on behalf of the assessee firm, he at 
that time being the receiver duly appointed to manage the estate 
of the assessees. •• 

As the terms of the notice were not complied with an assess- 
ment was made on the firm under Section 23 (4) of the Act. 

The assessees then applied under Section 27 that the assess- 
ment should be cancelled on the ground that they had not been 
duly served with the notice under Section 22 (2) as at the time 
when the notice was served on the firm through the receiver 
M.K.B. Baman Ghettiyar’s appointment as receiver had not been 
confirmed. The application was rejected. 

In my opinion in the above circumstances the answer to the 
question propounded is in the affirmative. We refrain from con- 
sidering or deciding whether a receiver appointed by a court ad 
interim or permanently as such and without more can be regarded 
in law as “manager or agent” within Order Y, Buie 13 because 
(1) the question has not been referred in the case that has been 
stated (2), the assessees have never contended that M.K.B. Baman 
Ghettiyar if he was duly appointed receiver before the notice of 
the 27th August was issued and served upon the firm, through 
him, was not the agent and manager of the assessee’s business duly 
authorised to accept service of the notice on their behalf (3) the 
assessees, who throughout the proceedings in connection with the 
present assessment under Section 34 have acted by and through 
M. K. B. Baman Ghettiyar have ratified and confirmed the action 
of M. K. B. Baman Ghettiyar which he purported to take as the 
assessee’s manager and agent. 

The learned Government Advocate is entitled to costs. Advo- 
cate’s fee eight gold mohurs. 

MosIiBY, J. — I agree. 

Ba U, J. — I agree. 
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[In the bangoon High Coubt.] 

ADAM HA.JI DAWOOD AND CO., LTD. 

t?. 

COMMISSIONEB OP INCOME TAX, BUEMA. 

Sir Arthur Page, C.J. and Ba U, J. 

July 1, 1935. 

Refund — Dividends — Deduction op Tax at Souboe at 
Higheb Rate — Application pob Refund — Limitation — 
PowBB op Coubt to Extend Time — Neoessitt op Amend- 
ment OP Act — Repebencb Pbom Obdeb Relating to Refund 
— Maintainability — Indian Income Tax Act (XI op 1922), 
Sections 48, 60 and 66 (2) and (3) — Specific Relief Act 
(I OP 1877), Section 45. 

Section 66 (8) of the Indiom Income Tax Act is controlled by 
Section 66 (^) and inasmuch as 66 (J^) does not empower an as* 
sessee to require the Commissioner of Income Tax to state a case 
to the High Court in respect of a question of law arising out of cm 
order on an application for refund under Section 48, the assessee 
is not entitled to apply to the Sigh Court under Section 66 (J^) to 
require the Commissioner to state a case in respect of an order 
on an application for refund* 

Though it may he impossible for an assessee to ascertain 
whether or not he is entitled to a refund under Section 48(1) until 
an assessment has been made upon him the court has no power to 
extend the period prescribed by section 50 for making an appli- 
cation for refund on this ground, as the legislature has not iw- 
vested the Court with a^iy such power %oith regard to applications 
under Section 48 (1), though it has expressly given such power in 
respect of applications under Section 49* 

The Court cannot act under Section 45 of the Specific Belief 
Act in respect of a qtiestion arising under Section 48 (1), as a 
specific remedy is available to the assessee under Section 50*A 

Oases referred to : 

COMMISSIONEB OP INCOME TaX, BuBMA V* C. P. L. E. PiRM 
[1934] (2 I.T.E. 132 ; 160 LG. 408; 12 Rang. 322) (P.B). 

N. A. S. V. Vbnkatachalam Chbttiar u. Gommissioneb op 
Income Tax, Madras [1935] (3 1. T. R. 66 ; 8 I. T. C. 74 ; 166 
LC. 64 ; 68 Mad. 367 ; 68 M.L.J. 227) (S.B.) 
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Tata Hydro Electric Agency Ltd., t?. Commissioner op 
Income Tax, Bombay, [1934] (2 1 . T.E. 103; 1934 Bom. 62; 
150 LG. 52 ; 68 Bom. 361 ; 36 Boh. L.B, 28). 

V. E. A. Ohettiar Firm v. Commissioner op Income Tax, 
[19301 {A.I.E. 1930 Bang. 37; 121 1,0. 769; 7 Bang. 681: 
3 LT.C. 486.) 

Application (0. Mis. Appl. No. 36 of 1986) under Section 66 
(3) of the Indian Income Tax Act, (XI of 1922), to require the 
Commissioner of Income Tax, Burma, to state a case. 

D, J*. Daniel for the applicant. 

A, Eggojr for the respondent. 

Page, C. J. — In this case the assesses, a limited company 
carrying on business under the style of Adamjee Hajee Dawood 
and Co., Ltd., has applied to the Court under Section 66 (3), In- 
come Tax Act, for an order requiring the Commissioner of Income 
Tax to state a case and refer the following question for determi- 
nation by the High Court : 

In a case in which the assessment upon the total income 
of the assessee is made more than a year after the last day of the 
year in which the tax on the profits of a company was recovered, 
and after the last day of the financial year commencing after the 
expiry of the previous year as defined in Clause 11, Section 2, in 
which the income arose on which the tax was recovered, does Sec- 
tion 60, Income Tax Act, 1922, preclude a claim for a refund of 
income tax under Section 48 (1) if made after the expiration of 
the period mentioned in Section 50 when it is preferred before the 
assessment upon the total income of the assessee was made V' 

The material facts are few and not in dispute. For the year 
of assessment, 1932-83, the Income Tax Officer found that the net 
loss suffered by the assessee was Bs. 11,50,343 and declared the 
company to be non-assessable to income-tax in respect of that 
year. That order was made on 22nd June 1934. It appears that 
the assessee was entitled to dividends in respect of shares which it 
held in certain companies ; and that income tax upon these divid-* 
ends had been deducted at the source at the rate at which the 
company’s profits and gains were assessable. Now, Section 48 
(1) of the Act runs as follows : 

“ If a shareholder in a company who has received any divi- 
dend therefrom satisfies the Income Tax Officer or other authority 
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appointed by the Governor-General-in-Council in this behalf that 
the rate of income-tax applicable to the profits or gains of the 
company at the time of the declaration of such dividend is greater 
than the rate applicable to his total income of the year in which 
such dividend was declared or that his total income in such year 
is below the minimum chargeable with income-tax he shall, on 
production of the certificate received by him under the provisions 
of Section 20, be entitled to a refund on the amount of such 
dividend (including the amount of the tax thereon) calculated at 
the difference between those rates or at the rate applicable to the 
profits and gains of the company at the time of the declaration of 
such dividend, as the case may be.’' 

It is apparent from the assessment that the income charge- 
able to income-tax in the hands of the assessee which was nil fell 
to be assessed under Section 48 (1) at a lower rate than that at 
which the dividends were chargeable at source in the hands of the 
company and the assessee contends that in fact the Grown has 
obtained income-tax upon the assessee’s dividends at a rate higher 
than that to which the Crown was entitled, thereby diminishing 
the amount of the dividends received by the assessee. The first 
answer to the case presented on behalf of the assessee is that 
Section 66 (3) Income Tax Act, is controlled by Section 66 (2) ; 
and under Section 66 (2) an assessee is not entitled to require the 
Commissioner to a state a question of law arising out of an order 
under Section 48. Section 60 (3) therefore does not entitle the 
assessee to apply to the Court to require the Commissioner to state 
a case and refer the question which the assessee seeks to have an- 
swered. That in itself is sufficient to dispose of the present 
application. The learned Government Advocate on behalf of the 
Crown however pointed out that there were further objections to 
the grant of an order in the nature of a mandamus to the Com- 
missioner of Income Tax in the circumstances of the present 
case. He submitted that, if the facts of the case did not bring the 
present application within Section 66 (8) of the Act, it was not 
open to the assessee to have recourse to Section 45, Specific Be- 
lief Act, by reason of the provisions of Sections 60 and 50-A 
which are to the following effect : 

“ 50. No claim to any refund of income tax under this 
Chapter shall be allowed, unless it is made within one year from 
the last day of the year in which the tax was recovered or before 
the last day of the financial year commencing after the expiry of 
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the "previous year” as defined in Clause (11) Section*2 in which the 
income arose on which the tax was recovered, whichever period 
may expire later ; provided that a claim to refund under Section 
49 may be admitted after the period of limitation herein prescri- 
bed, when the applicant satisfies the Commissioner, or Assistant 
Commissioner of Income Tax specifically empowered in this Ije- 
half by the Central Board of Eevenue, that he had sufficient cause 
for not making the claim within such period. 

50-A. (1) Any person objecting to a refusal of an Income Tax 
Officer to allow a claim to a refund under Section 48 or 48-A or 
Section 49 or to the amount of the refund made in any such case, 
may appeal to the Assistant Commissioner. (2) The appeal shall 
be presented within thirty days of the date on which the refusal 
of the refund or the amount of the refund allowed was communi- 
cated to the appellant. (3) The appeal shall be made in the pres- 
cribed from and shall be verified in the prescribed manner. (4) The 
Assistant Commissioner may, after giving the appellant an op- 
portunity of being heard, pass such orders as he thinks fit.” 

Now, it is common ground that the application for a refund 
in the present case was made on 12th June, 1933, and that at that 
date the application was time-barred under Section 60. In these 
circumstances the learned advocate for the assessee has invited 
the Court to treat the appeal of 13th July, 1934, to the Assistant 
Commissioner from the order of assessment of 22nd June, 1934, 
as an application for a refund ; but if the Court were to do so the 
result would be that the application for refund would be more 
completely barred than it would be if it had been made on 12th 
June, 1933. The learned advocate for the assessee further con- 
tended that as it is in fact impossible for an assessee to ascertain 
whether or not he is entitled to a refund under Section 48 (1) 
until the assessment has been made upon him, an assessee ought 
not to be held bound to present his application for a refund with- 
in the period limited by Section 50 where the assessment has not 
been made until after the expiry of that period. That may be so, 
but the remedy lies not with the Courts but with the legislature. 
The Commissioner of Income Tax, on 12th July, 1934, rejected 
the application for a refund which had been made co him on 12th 
June, 1933, upon the ground that it was time barred under Sec- 
tion 60, and that there was no power given to him under the Act 
to extend the period prescribed in that section. In my opinion in 
so holding the Commissioner was plainly right. Indeed, it appears 
to me to be apparent that the view he took was correct from the 
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terms of Section 50 itself. It is to be observed that in Section 60 
an extension of the time within which an application may be made 
for relief in respect of United Kingdom income tax under Section 
49, is permitted ; but although it is clear that the legislature had 
both Sections 48 and 49 in mind when Section 60 was enacted it 
deliberately refrained from permitting any extension of the time 
wuthin which the application for a refund should be made in res- 
pect of a claim under Section 48. In my opinion upon that ground 
also the present application must fail. 

The learned Grovernment Advocate also contended that in any 
event the present application must fail both because it does not fall 
within Section 66 (3) and because a specific and adequate remedy 
was available to the assessee under Section 60-A, and for that rea- 
son he was precluded from taking advantage of Section 46, Specific 
Belief Act ; F.S.-4. Chettiyar Firm v. Commissioner of Income tax, 
Burma; Commissioner of Income Tax, Burma v* C,PX,E. Firm; 
W.4.S.F. Venkatachalam Chettiyar v. Commissioner of Income 
Tax, Madras and Tata Hydro Electric Agency, Ltd. v. Commis- 
sioner of Income Tax, Bombay. For these reasons, in my opinion 
.the rule must be discharged and the application for a mandamus 
dismissed with costs ten gold mohurs. It is no part of the func- 
tion of this Court to express any opinion as to whether the 
Government should make a refund in whole or in part ex gratia 
and we express no opinion about it. 

Ba U., J. — agree. 

[In The Lahobb High Court] 

HAKIM RAM PRASAD, In re. 

Sir Douglas Young, C. J. and Monroe, J. 

December 12, 1936. 

Business Expenditure — Cinema Proprietor Paying 
Annual Sums For Use op Eleotbio Apparatus — Sums Paid, 
Whether Rent or Capital Expenditure — Construction of 
Agreement— Indian Income Tax Act (XI of 1922), Section 10 
(2) (ix) — ^I ncome Tax Rules, Rule 8, Clause 3 (6). 

The assessee who owned a cinetna installed an Electric Com- 
pany's Projector equipment in 1980 under an agreement which 
provided that the assessee should have the use of the projector for 
10 years, that he should keep the equipment in order, that the com- 
pany should make the necessary repairs, and that at the expiry of 
the agreement the machine was to be handed back to the company. 
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these are the essential parts of the agreement. The payments were 
to be in the first year, of Es* 41,866, and thereafter payment by 
the assessee to the company of Es. 4,800 a year, in addition to an 
initial payment of Bs. 10,950. For the year under assessment 1932- 
33 the cinema made a net profit, according to the Commissioner, 
^f Es. 54,000 odd. This was arrived at, however, without taking 
into consideration the payment of Es. 41,000 odd for the first year 
to the projector company. The assessee objected. He claimed 
that this payment was in the nature of rent and therefore should 
be deducted from his profits. The Commissioner on the other hand 
contends that this payment was in the nature of capital and is 
therefore not deductible from the profits for that particular year. 

The question that we are asked to decide is **was there any 
material upon which the Income Tax Officer could find that part 
of the payment of Es. 52,806, for “Talkies** apparatus under the 
agreement described in the case was in the nature of capital ex- 
penditure and not allowable in the terms of Section 10. There is 
a further question which we are asked to decide as to whether item 
3 (6) of Eule 8 is applicable to the cinematograph apparatus des- 
cribed in the case, that is the projector used in the cinema theatre 
electrical apparatus er not. 

We have come to the conclusion that we have no material 
before us either to decide the first question or the second. 

On the face of the agreement, the agreement is clearly an 
ordinary renting agreement. The property in the apparatus leased 
remains at all material times the property of the lessor company. 
The exhibitor t.e., the assessee, has to keep the equipment in good 
order and repair. It has to be handed over at the end of ten years 
to the lessor. This would clearly be an ordinary agreement for 
lease. We agree with Mr. Jagan Nath Aggarwal, who appears for 
the Commissioner, that there are cases where the sum paid no- 
minally for rent could be dissected and a conclusion arrived at 
whether the payment, or what portion of it, is capital or revenue. 
But to arrive at a conclusion of that nature, the Court must be in 
possession of the facts. The only evidence before us is this agree- 
ment which, as we have pointed oxi%^ prima facie shows that there 
was no difference between this agreement for lease and any other 
agrement for lease. The mere fact that the lessor takes, as in this 
case, half the total rent in one year, the rest of the rent being 
spread over nine years, gives us no information upon which we 
can come to any conclusion as to whether the first payment is in 
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the nature of a premium or merely, as it might well be, a payment 
of such a nature that would at least take away any risk of loss to 
the lessor company. For example, before a decision could be 
arrived at in this case, it would be very necessary to know what 
is the total value of the leased machinery installed in this theatre. 
If for example, it were proved that the lessee was paying in the 
course of ten years the total value of the machinery and that the 
machinery would be of no value at the end of ten years, the Court 
could probably come to a decision that the whole expenditure over 
the ten years was in the nature of capital, except such amount 
which would have to be allowed as interest. On the other hand, 
it may very well be that the total payment over the ten years is 
only a fair rent for the machinery during that period, and that 
further the value of the machinery at the end of ten years may be 
quite a substantial amount. The learned Commissioner has appar- 
ently taken his facts on this point entirely from his own imagina- 
tion. He says that capital payment is completed within the first 
year. We do not know that and unless the Commissioner had 
evidence which is not before us he could not possibly have known 
it. He also says that the exhibitor at the end of ten years will 
give up the then useless asset. Again, we do not know what evid- 
ence the Commissioner had before him upon this matter, but 
there is absolutely none before us. Again he says “ at a date 
when it is anticipated that it will have no further useful life 
(which 1 would state as fact is expected to end long before the 
term of ten years)”. There is not only no evidence on this before 
us but strong evidence to the contrary. If it has no useful life 
before ten years have passed, the agreement itself would be sheer 
waste paper. 

We are clear therefore that in this reference there are no facts 
upon which we can come to any conclusion upon the matter. 

The same applies to the second question put to us. The only 
fact which is placed before us is that the article is a projector. 
There is no information as to what machinery, if any, is in the 
projector. Does it contain a dynamo or a converter ? It may 
the Income Tax Commissioner knows, but we certainly do not. In 
a case of this sort, detailed description of the machinery ought to 
be put before the Court accompanied by a blue print, plan, or 
something of the nature. 

We, therefore, answer the reference as follows - 



108 


INCOME ±AX REPOSTS 


[1936 


There is no material upon which the Income Tax Officer 
could find that the payment of Bs. 62,806 or part of it was in the 
nature of capital expenditure. There is no material either to 
enable as to answer the second question. We allow the costs to 
the assessee. Bs. 100, deposit will be refunded. 

Order accordingly. 


[In the Patna High Court.] 

EAMKINKAB BANEBJI 

V. 

COMMISSIONEB OF INCOME TAX, BIHAE AND OBISSA. 

Courtney-Terrell, C. J., and Mohammad Noor, J. 

November 27, 1936. 

Colliery — Acquisition op Superior Landlord’s Bight by 
Assbssbe’s Wipe — Payment op Boyalty to Wife — Deduction 
— No Presumption That Wipe is only a Bbnamidar. 

Where the assessee who had an interest in a colliery paid a 
sum of Bs. 16,868 odd as royalty to his wife who had acquired the 
interest of the superior landlord but the income tax authorities re- 
fused to allow him to deduct this amount from his income on the 
ground that there was no evidence to show that the superior land- 
lord's rights were acquired by his wife out of her own funds : Held, 
that in the absence of evidence to the contrary, the wife must be 
presumed to have acquired the rights with her own funds and to 
be the owner thereof, and the assessee was entitled to have the 
amount deducted. 

Case stated under Section 66 (3) of the Indian Income Tax 
Act (Act XI of 1922) by the Commissioner of Income Tax, Bihar 
and Orissa. 

The necessary facts are stated in the judgment. 

8. M. Gupta and B. 8. Chatter jee, for the assessee. 

Manohar Lai, for the Commissioner. 

Mohammad Noor, J. — Under the orders of this Court, dated 
August 20, 1934, the Commissioner of Income Tax has under 
Section 66 (3) of the Income Tax Act submitted a statement of 
the case for the orders of this Court- The proposition of law which, 
as ordered by this Court, he has submitted is whether upon the 
facts as found by the lower Appellate Court (meaning thereby the 
Assistant Commissioner) the assessee is entitled to a deduction of 
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Bs. 15,362 as claimed by him”. The facts as stated by the Com- 
missioner are these. 

The assessee has an interest in the Sitalpnr Colliery which 
was being worked by Mesrs. Ojha & Co. who paid him in the year 
in question Es. 16,408-14-0 as royalty. The assessee did not 
include this income in the return. The Income Tax Officer some- 
how or other came to know of this income and called upon the 
assessee to show cause why a penalty should not be imposed 
upon him under Section 28 of the Indian Income Tax Act for con- 
cealing this income. Thereupon the assessee appeared and stated 
that he did not in fact get any income inasmuch as he had paid 
Es. 16,363 as royalty to the superior landlord who, admittedly for 
some time, was Mr. L.A. Greet, but whose right to receive the 
royalty had been acquired by Saibalini Debi, the wife of the 
assessee. The assessee also gave some other figures showing a 
loss of Es. 184-11-3 on his colliery income. The Income Tax 
Officer seems to have accepted the other figures of the assessee 
but apparently treating the lady to be his benamidar refused to 
allow him to deduct Es. 15,363 for the royalty and included this 
amount for the purposes of the assessment. The assesses appealed 
to the Assistant Commissioner of Income Tax who upheld the 
order of the Income Tax Officer but allowed a deduction oJ 
Es. 4,000 which the lady had to pay to her own superior landlord. 
The Income Tax Commissioner having refused to refer the ques- 
tion of law stated above to this Court, the assessee came up tc 
this Court and obtained the order above referred to. 

Now the contention on behalf of the assessee before us hai 
been that as it was not disputed by the department that if in fac 
Es. 15,363 was paid as royalty, it was not open to thi 
Income Tax Officer or to the Assistant Commissioner to refuse t( 
deduct this amount on the ground that there was no evidence tc 
show that the lady acquired the right of Mr. Greet from he] 
own stridhan funds. Mr. Orupta contends that having shown th< 
payment of royalty, the duty of the assessee ended. If the de 
partment wanted to refuse deduction of this amount on th< 
ground that the lady was a benamidar, they could only do so or 
some evidence and not on the ground that there was no evidenG< 
that the lady was the real owner. The facts found by the Assist 
ant Commissioner and his reasons summarised by the Com 
missioner are : 
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(a) That the right by virtue of which the payment of 
Bs. 15,353 was made stands in the name of S. Devi, the assessee’s 
wife; 

(5) That it was not seriously contended that she acquired this 
right with her stridhan nor was any evidence to that effect 
pcoduced, and 

(e) That in the absence of any evidence to the contrary, it 
was reasonable to presume that the right in question was acquired 
by the assessee as head of the undivided family in the name of 
his wife. 

There being, therefore, no dispute that the property stands in 
the name of the lady, she must be taken to be the owner of it un- 
less there is any evidence to show that she is a benamidar. 
Nos. (6) and (o) are not strictly speaking findings of fact but are 
reasons given by the Assistant Commissioner for holding that the 
real owner was the assessee. They are based upon no evidence 
whatsoever. There is no presumption that a property standing in 
the name of a married Hindu lady does in fact belong to her 
husband. The ordinary presumption of law is that the apparent 
state of affairs is real unless the contrary is proved. The absence 
of evidence one way or the other did not under the law justify the 
Assistant Commissioner in drawing an inference that the lady 
was a benamidar of her husband. If the Assistant Commissioner 
had disbelieved the payment of the money, much would have been 
said in favour of the view that it was a finding of fact but in this 
ease the payment is not disputed. What the Assistant Commis- 
sioner has found is this, that the payment was to himself because 
the lady in whose name the payment has been made was a 
benamidar. Bor coming to this finding some evidence was essen- 
tial, which, in my opinion, was wanting in this case. 

I would, therefore, answer the question of law referred to 
this Court in the affirmative. 

The petitioner will be entitled to a refund of his deposit and 
also to his costs incurred in this Court ; hearing fee ten gold 
mohnrs. 

Coubxbev-Tebbbb, C. J. — I agree. 

Answered in the ajffirmahve. 
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[In the Lahoeb High Cottet.] 

VIE BHAN, BANSI LAL 

COMMISSIONBE OF INCOME TAX, PUNJAB- 
Sir James Addison, J., and Abdnr Eashid J, 

January 24, 1936. 

Notice — Notice Foe Assessment op Income Which has 
Escaped — Contents — Omission to Assess Thinking Assbssee 
HAS Inouebed Loss — Ee-assessmbnt — Legality — Income Tax 
Act (XI of 1922), Sections 22 and 34. 

The requirements of a notice under Section 22 {2) of the In- 
come Tax Act may be included in a notice under Section S4i, It 
is not necessary to issue a separate notice under Section 22 (2) 
also when a notice under Section 84 is issued • 

When an Income Tax Officer finds that the assessee had in 
fact books of account and that they were not produced in accord- 
ance with a notice under Section 22 (4) of the Act, he is entitled 
to make a best judgment assessment under Section 23 (4). 

Where an Income Tax Officer omitted to make an assessment 
on the assessee believing that the assessee had incurred a loss in 
his business but subsequently discovered that the assessee had in^ 
curred no loss but in fact made some profit : Held, that he was 
entitled to take proceedings under Section 84 of the Act. 

Case referred to ; 

Madan Mohan v. Commissioner op Income Tax, Punjab 
AND N.W.F.P. [1936] (I.LE. 16 Lah. 937 ; 8 I.T.E. 438.) 

Case stated under Section 66 (2) of the Indian Income Tax 
Act (XI of 1922) by the Commissioner of Income Tax, Punjab, 
North West Frontier and Delhi Provinces, Lahore. The neces- 
sary facts are stated in the judgment. 

Kir pa Bam Bajajj for the assessee. 

J. N. Aggarwal, for the Commissioner. 

Obdbe. — Under Section 66 of the Indian Income Tax Act 
the following three questions have been referred to this Court by 
the Commissioner of Income Tax, Punjab, namely : — 

(1) Whether Section 34 of the Income Tax Act was appli- 
cable to the case or not ? 

(2) Whether the notice under Section 34 issued by the 
Income Tax Officer was a legal notice within the meaning of 
Section 84 ? 
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(3) Whether, in the circninstances of the case, the assess- 
ment was rightly made under Section 23 (4) ? 

The assessees are a Hindu undivided family consisting of two 
brothers Vir Bhan and Bansi Lai. They were assessed to various 
sums on their income up to the year 1930-31 but in 1931-32 they 
w^re not assessed to income tax on the claim that their business 
had been running at a loss. In January 1932, the Income Tax 
OfiBcer received certain information which led him to serve a notice 
upon the assessees under Section 34 of the Act, for the year 1931- 
32. This was served within time. The assessees put in a return 
of income on the 16th May, 1933, showing a loss of Es. 6,407. The 
accounts were carefully gone into, serious omissions and discrepan- 
cies were discovered and it was found that there were certain other 
books besides the cash book and ledger produced by the assessees 
which had not been produced for examination. A fresh notice under 
Section 22 (4) was therefore served on the assessees calling for 
certain hahis etc. On the 12th June, 1933, Yir Bhan appeared 
and stated that no lehha hahis were kept for the money lending 
business, that is, he denied the existence of such hahis. There- 
after he put in a revised return showing a profit of Es. 6,886-3-6 
instead of a loss of Bs. 6,407. This return was also found to be 
incorrect and not to be in accordance with those books which were 
produced, certain omissions being discovered and other defects 
noted. Another notice was therefore issued under Section 22 (4) to 
produce certain other account books, promissory notes, hundis^ 
bonds, mortgage deeds and sale deeds, etc. On the facts which came 
to his notice the Income Tax Officer held that the leTcha hahis spe- 
cified in the notice were being withheld while tlie bonds, promis- 
sory notes and mortgage deeds were also not produced. A final 
notice under Section 22 (4) was issued to produce the necessary 
accounts and documents on the 8th June, 1934, when Vir Bhan 
appeared and denied the existence of those books and declined to 
comply with the notice. The Income Tax Officer therefore held 
the assessees to be liable to assessment under the provisions of 
Section 22 (4) and he proceeded so to assess them. 

The contention raised in the first question was not seriously 
pressed before us and is decided by the Special Bench case, Mad<m 
Mohan v. Oommissioner of Income Tax^ Punjab. There is no 
doubt that Section 34 of the Act is applicable in the cir- 
cumtances mentioned and our reply to this question is in the 
affirmative. 
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The reply to question No. 2 is contained in Section 84 itself. 
What was contended on behalf of the assessee was that, besides a 
notice under Section 34, there should also be a regular notice as 
provided by Section 22 (2) of the Act, but Section 34 itself men- 
tions that the notice under it may contain all or any of the 
requirements which may be included in the notice un^er 
Section 22 (2) and this means obviously that another notice under 
Section 22 (2) is not necessary. Our reply to the second question 
is therefore also in the affirmative. 

As regards the third question the answer must also be in the 
affirmative. On the facts found there was a default. It was held 
by a Division Bench of the Patna High Court in 5 I. T. 0. 889 
that where the Income Tax Officer came to the conclusion that the 
assessee had in fact books of account, which were not produced in 
accordance with a notice under Section 22 (4) of the Act, he was 
entitled to make an assessment to the best of his judgment under 
Section 23 (4). Apart from that it is obvious that in the present 
case other documents have been withheld. This is a case where 
there has been deliberate misrepresentation on the part of the 
assesseesto the income tax authorities. We further direct that the 
assessees pay the costs of the Income Tax Commissioner. 

Order accordmgly* 


[In The High Ooubt of Lahobb.] 

DHANIRAM DHABAM PAL 

V. 

COMMISSIONER OP INCOME TAX, PUNJAB & N. W. P. P. 
Sir James Addison, J., and Abdul Rashid, J. 

January 24, 1936. 

Income Tax — Retubn Piled Aptbb Assessment But Bb- 
fobb Notice of Demand — Validity — ^Indian Income Tax Act 
(XI of 1922), Sections 22 (3) and 29. 

A return filed after an assessment made hut before a notioe 
of demand is served on the assessee under Section 29^ is not a 
valid return. 

Case referred under Section 66 (2) of the Indian Income Tax 
Act (XI of 1922), by the Commissioner of Income Tax, Punjab 
and N.W.P. and Delhi Provinces, Lahore. 

1—15 
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The necessary facts appear in the judgment. 

Eirpa Bam Bajajy for the assessee. 

J. N. Aggarwaly for the Commissioner. 

Obdbb, 

The one question of law referred by the Commissioner of 
Income Tax in this case is : — 

** What is the legal effect of the return being furnished before 
the service of the demand notice ? 

A return is due under Section 22 (2) within such period, not 
being less than thirty days, as may be specified in the notice. As 
a concession Section 22 (3) allows a person, who has not furnished 
a return within the time allowed by sub-Section (2), to furnish a 
return at any time before the assessment is made and a return so 
made is to be deemed to be a return made in due time* In the 
present case the return was not made until after the assessment 
order was made, but was made before the notice of the demand 
specified by Section 29 was served upon the assessee by the Income 
Tax Officer. It seems to us obvious that the return was not made 
within the time allowed by Section 22 (3) as the assessment was 
made within the meaning of Section 23 before the return was put 
in. It is true that the assessee contrived to put it in before the 
notice of demand was served upon him under Section 29 but this 
makes no difference. Our answer to the question is that the return 
furnished after the assessment order was made but before the 
service of the demand notice was not a valid return. We make 
no order as to costs. 


[In The Lahobb High Goxjbt.] 

THE PROBTNABAD STUD FARM, In re. 

Sir James Addison, Ag. 0. J., and Din Mohammad, J. 

July 9, 1935. 
and 

Jai Lai and Skemp, JJ. 

December 12, 1984. 

Trust — Stub Farm for Improvement op Horse Breeding 
AND Supplying Remounts to Army — ^Indbfinitbness of Objects 
— Disbursements Left to Trustee’s Discretion — No Part 
Definitely Set Apart for Charitable Purposes — No Exemp- 
tion From Income Tax — Liability op Trustee fob Tax 
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Assbssbb/ Meaning op — AGB icaBTUBAii Income — ‘ Dhabat ’ 
(Weighing Chabgbs) Levied by Landlobd Pbom Tenants — 
Whbthbb exempt — Indian Income Tax Act (XI op 1922), 
Sections 2 (1) (6), 3, 4 (2) (t). 

A Stud Farm was founded by a military officer {Colonel 
Prohyn) in 1864 by obtaining from the Gomrnment a grani of 
lands and with the hel;p of some other funds and savings from 
certain subscriptions. The income from the farm, securities and 
other sources was used to finance the breeding of horses and the 
control of the farm was in the hands of the Officer Commanding 
Probyn^s Horse for the time being as trustee. The main object of 
the Stud Farm was originally to supply remounts for the regi- 
ment and to improve horse-breeding in India. The majority of 
the horses bred were supplied to the Army Department on pay- 
ment and stallions and brood mares were also imported. Stock 
unsuitable for remounts was sold publicly. There was no deed of 
trust defining the objects of the trust and it appeared that the 
Officer Commanding Probyn^s Horse had a discretion to make 
such disbursements as he thought fit and the accounts showed 
that Bs. If 4,518 was once paid as bonus to the regiment, 
Bs. 28,118 was spent for giving farewell to the Oommander-in^ 
Chief, Bs. 698 for a wedding party and so on. On a reference by 
the Commissioner: 

Held, (1) that the Officer Commanding Probyn^s Horse could 
rightly be assessed to income-tax as the * assesses^ under the Indian 
Income Tax Act, as he was the person in actual receipt and control 
of the income of the Farm ; {2) that it was clear from the nature 
of the disbursements that the property of the Farm was not held 
in trust wholly for any charitable purposes and that even apart 
of the property had not been set aside exclusively for any such 
purposes, and further, as the Officer Commanding had adiscre, 
tion as to disbursements, the income of the trust was not entitled 
to the benefit of the exemption provided for in Section 4 {8) (i) of 
the Indian Income Tax Act. 

Held also, that income from dharat, i.e., weighing charges 
which were levied by the assesses from the tenants of the land in 
addition to the rent received from them under the agreements 
entered into with the tenants was agricultural income and wai 
exempt from mcome-tax. 
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Gases referred to : 

AIiT V. S'XBAIHBBBH AND LOBD CaMFBBDD BB STBATHBDBN 

AND Gampbbdd [1894] (3 Ch, D. 265 ; 63 L.J. Gh. 1872 ; 71 Xi. 
T. 225). 

Q-ood, In re., Habbihgton v. Watis [1905] (2 Oh. D. 60 ; 
74*L.J. Oh. 512 ; 92 L.T. 796). 

HoTZ Tbust, In re [1930] 11 Bah. 724 ; 5 I.T.O. 8j 

A. I.E. 1930 Lah. 929). 

Mobiob V. Dubham [1805] (32 E.B. 947 ; 10 Ves. 622). 
Moobb V, SoifBBSBT, Be, Donadd [1909] (2 Gh. D. 410; 78 

B. J. Oh. 761 ; 101 L.T. 377). 

Muhahhad Ibbahim Baza Madae v. Ooumissionbb of In- 
OOMB Tax, Nagpdb [1930] (129 I.C. 879 ; A.I.B. 1930 P.O. 826 ; 
26 N.L.B, 256 ; 32 Bom. L.B. 1538 ; 35 O.W.N. 36). 

Pbused V. Spboial Gomuissionbb of Income Tax [1891] 
(1891 A.O. 531 ; 61 L.J.Q.B. 266 ; 3 Tax Oas. 63). 

B. V. Spboiad Gommissionebs of Inoomb Tax, Ex parte 
Bane’s Tbustbbs [1922] (38 T.L.B. 256 ; 8 Tax Gas. 286). 

Sbi Thaeubji Mahabaj V. Sdkhdeo Singh [1920] (I.L.E. 
42 All. 396; 68 LG. 683). 

Sdsanna Babebb In re : Sebbbington v. Dban of St. 
Paul’s Oathbdbal [1909] (26 T.L.B. 763). 

Thb Tbibunb, In re [1936] (1936 I.T.E. 246 ; 8 I.T.G. 353). 

Gase stated by the Gommissioner of Income Tax, Ponjab and 
N.WJE'.P. and Delhi, under Section 66 (2) of the Indian Income 
Tax Act in the matter of the assessment of the Probynabad Stud 
Farm for the year 1930-31. [Bef. No. 12 of 1934]. 

The Oommissioner’s order of reference was as follows : — 

“This is a petition on behalf of the Officer Gommanding, 
Probyn’s Horse, through his representative Messrs. Ferguson & 
Go., Ohartered Accountants asking me to refer to the High Gonrt 
of Judicature at Lahore, under Section 66 (2) of the Income Tax 
Act certain questions of law, arising out of the order passed under 
Section 31 by the Assistant Gommissioner of Income Tax, in the 
matter of the assessment of the Probynabad Stud Farm, for the 
year 1930-31, viz,, 

(1) Whether the Probynabad Stud Farm is an assesses under 
the Income Tax Act ? 
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(2) If so, is its income not exempt from taxation within the 
meaning of Section 4 (8) («) ? 

(3) Whether the income from Dharat (weighing charges) is 
not agricultural income as defined by Section 2 (1) (6) (it) of the 
Act, and 

(4) Whether the expenses claimed against Dharat income 
are not a permissible deduction under the Act ? 

2* After hearing L. Kirpa Bam Bajaj, counsel for the peti- 
tioner, it has been agreed that the first two of the questions to be 
referred to the High Court should be formulated thus; — 

(1) Whether in the circumstances of this case, the Officer 
Commanding Probyn’s Horae, can be said to be an assessee under 
the Income Tax Act ? 

(2) If the answer to the first question is in the affirmative is 
the income of the Probynabad Stud Farm not exempt from taxa- 
tion within the meaning of Section 4 (3) (i) of the Act ? 

The next two questions will stand as framed above. 

2. Facts op the case. — ^In order to make the position clear, 
it is necessary to give a resume of the origin, aims and objects of 
the Probynabad Stud Farm as supplied by the petitioner. The 
Probynabad Stud Farm was founded by Col. Probyn, the Officer 
Commanding the regiment known as Probyn’s Horse in the year 
1864. It appears that he obtained from Government a grant of 
certain lands in the Montgomery District and with the help of the 
funds collected from the sale of loote in China and with savings 
from certain subscriptions founded this farm, which was called 
after his name ‘Probynabad Stud Farm’. It is stated that the 
pay of the regiment for one month was drawn twice through some 
mistake and this money was also invested in the farm. Occa- 
sionally there was a demand for funds from the regiment when 
pecuniary assistance became necessary. The management of the 
farm remains in the hands of the Officer Commanding, Probyn’s 
Horse, for the time being, who works as an honorary trustee. The 
income derived from agriculture, securities, and other sources is 
utilised to finance the breeding of horses. The main object of the 
institution is to provide remounts for the regiment and the im- 
provement of horse breeding in India. The majority of the horses 
thus bred are supplied to the Army Department on payment and 
stallions and brood mares are also imported : any stock found un- 
suitable as remounts are sold publicly. 
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The instrument of lease executed between Government and 
thje Officer Commanding, Probyns Horse, does not define the pur- 
pose for which the lease of some 10,397 acres of land was granted^ 
but the lessee has to pay the yearly rent by way of land revenue 
and malikhana and all rates and cesses, 

• As regards questions (3) & (4) the facts briefly are : — 

It appears that the farm covers certain villages, the residents 
of which cultivate lands as tenants to the assessee and that the as- 
scssee also raises agricultural produce by cultivation It is a custom 
among cultivators, especially where the produce is to be accounted 
for between the landlord and the tenants, that the agricultural 
produce is got weighed or measured through a separate agency, 
called Dharwais, who are paid at certain stipulated rates for the 
job. Instead of allowing each tenant to engage his own Dharwai 
independently of the assessee, the latter appointed his own 
Dharwais for the entire farm by selling out the monopoly or right 
of weighing by public auction. The sale money is payable by 
certain monthly instalments and the auction purchaser obtains the 
exclusive right to weigh the produce in the village. The total re- 
alisations from such auctions amounted to Bs. 23,300 during the 
accounting period under consideration. In return for the auction 
purchase price, the Dharwais are allowed to charge the follow- 
ing rates ; 

{a) 2 per oent. on sales of all kinds of grain made in the go- 
down of the farm. 

(6) 1 per cent, on all kinds of grain purchased by the cus- 
tomers. 

(c) 1 per cent, on all kinds of grain sold by the cultivator. 

(d) 11 chattaks per maund for weighing the cotton and the 
grain at the Eharif crops. 

{e) 8 seers per heap Dheri if it exceeds 10 maunds and 4 seers 
if it weighed less than 5 maunds. 

4. The Income Tax Officer issued a notice under Section 22 
(2) read with Section 34, calling upon the Manager of the Pro- 
bynabad Stud Farm to file a return of its total income from all 
sources, assessable to income tax in the year 1930-31. In response 
to this notice a return was filed declaring an income of Bs. 32, 
under the head business and it was contended before the Income 
Tax Officer that the farm was not liable to be assessed to income 
tax. The Income Tax Officer framed three issues for decision 
namely, 
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(1) Whether there is any assesBee tinder the Act ? 

(2) Whether in a case like this the property is held nnder trust 
or other legal obligation for adyancement of an object of general 
public utility, entitling the farm to the exemption contemplated 
by Section 4 (8) (i) of the Act and 

(3) Whther income from Dharat paid by Dharwais to the 
assessee was rent or revenue within the meaning of the expression 
as used in Section 2 (1) (6) of the Act ? 

The first issue was determined by the Income Tax OfiScer by 
holding that the assessee was an association of individuals. In 
regard to the second issue he found that the property was not held 
for the advancement of an obj'ect of general public utility, but that 
the entire benefits went to the members of this particular regiment. 
The third issue was decided by him as follows : — 

“ Income from Dharat cannot be regarded as exempt under 
Section 2 (1) (6) of the Act. It is not rent or revenue derived from 
land which is used for agricultural purposes. It arises from the 
transaction (weighing contracts) which are given to Dharwais. It 
is an incident of weighing and not of tenancy and therefore does 
not flow from the land. It does not even come within the purview 
of Section 2 (1) (&) of the Act, which defines agricultural income 
as under : — 

“ any income derived from such land by the performance by 
a cultivator or receiver of rent in kind of any process ordinarily 
employed by a cultivator or receiver of rent in kind to render the 
produce raised or received by him fit to be taken to market”. 

This sub-section contemplates the performance by a cultivator 
of a process ordinarily employed by a cultivator. Here there is no 
performance of any process by a cultivator but the performance of 
a process usually performed by a class of businessmen (Dharwais). 
Moreover, this process cannot be regarded as essential to render 
the produce fit to be taken to market ”, 

With these remarks the Income Tax Officer held the income 
from Dharat to be chargeable to income tax. This income amount- 
ed to Bs. 23,300. 

It appears that against this sum of Bs. 23,300 the assessee 
claimed a deduction of Bs. 5,793-6-3 by way of rebate paid by the 
assessee, out of which the Income Tax Officer allowed Bs. 2,799 as 
rebate and Bs. 1,300 for collection of Dharat and other charges, 
disallowing the rest on the ground that it was a sort of royalty 
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charged on contracts for weighing the Farm prodace and that no 
expenses were incurred in earning this income from Dhwtat. He 
accordingly assessed the total income of the Farm to be Its. 43,27 1 
detailed as nnder : — 

Interest on seoarities Bs. 22,051 

Dharat ,, 21,220 

and levied a tax of Bs. 2,099-11. „ 48,271 

9. An appeal was brought against the assessment on five 
grounds, four of which relevant to this reference were : — 

(1) That the Probynabad Stud Farm was not liable to be 
assessed under the Income Tax Act. 

(2) That the income derived from it did not come within the 
purview of any section of the Act, but on the contrary was exempt 
nnder Section 4 (8) (t). 

(3) That in any event, the income from Dharat was exempt 
under Section 2 (1) (6) of the Income Tax Act, and 

(4) That in the alternative, the entire expenses incurred in 
earning the income from Dharat should have been allowed. 

In regard to the first objection, it was argued before the 
Assistant Commissioner that where there were no beneficiaries, as 
in this case, the provision of the Act did not apply and that the 
Officer Commanding Ptobyn’a Horse, who was a trustee, could not 
be assessed to tax. In the coarse of his order, the Assistant Com- 
missioner remarked ; “ It must again be admitted that there were 
decidedly no beneficiaries in this case, but trusts without bene- 
ficiaries are not unknown. The surplus funds of certain trust 
property or business may be applied for the improvement of the 
business itself. Examples of such trusts abound and the case of 
the farm is in itself an example in point. Chapter V of the 
Income Tax Act, to which a reference has been made, dealt with 
the liabilities in certain special cases, t.c., the cases of minors 
lunatics or idiots or persons residing outside British India. If 
these persons had a guardian, trustee or an agent in receipt of 
income, profits or gains chargeable to income tax on their behalf 
the provisions of that chapter lay down that tax would be levied 
upon and recoverable from such guardian, trustee or agent, as the 
case may be, in like manner and to the same amount as it would 
be leviable upon and recoverable from any such beneficiaries, if of 
full age, sound mind or resident in British India, and in direct 
receipt of such income, profits or gains. The case of the farms is 
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however, not covered by the provisions of this chapter. The taxa- 
tion of trustees, other than those referred to in Chapter V is re- 
gulated entirely by Section 3 {Sundaram^ 3rd Edition, page 864 
bottom). In this view of the case, I think the assessment was 
rightly made on the Commanding Officer as a trustee for the sur- 
plus income in his hands « 

As regards the claim for exemption under Section 4 (8) (e)# 

objection (2), the Assistant Commissioner remarked that the 
income and profits of the farm were not distributed to anyone in 
the form of dividends but were utilised for purposes set forth in 
para 2 above. He added that the terms on which the farm was 
founded did not give the slightest indication that it was originally 
started or was to be subsequently run, for charitable purposes. He 
further added that the funds of the farm were not utilised for 
general public utility but that the savings if any were invested in 
Government securities or otherwise. He accordingly held that 
as there existed not even the remote or the ultimate object to 
apply the funds for charitable purposes, the exemption contained 
in Section 4 (3) (i) did not apply. 

Objections (3) and (4) were disposed of by the Assistant Com- 
missioner as follows : — 

3. The Income-Tax Officer has given good reasons for hold- 
ing that the income from Dharat could not be regarded as agricul- 
tural income as defined in Section 2 (1) (6) of the Act. It was 
surely not rent or revenue derived from land which was used for 
agricultural purposes. On the other hand, it arose from the 
transactions of contracts for weighment which were given to cer- 
tain dharwais or weighmen. I agree with him that it was an inci- 
dent of weighing and not of tenancy and the income, therefore, 
did not flow from the land. He was also right in holding that the in- 
come did not come within the purview of Section 2 {b)(l) (ii) either. 
This sub-section contemplates the performance by a cultivator of 
a process ordinarily employed by him. The process involved here 
was one which was performed by a class of businessmen called the 
dharwais. It cannot, by any stretch of argument, be regarded as 
process essential to render the produce fit for the market. It 
appears from the documents produced that the contracts of the 
various villages covered by the farm are sold by public auction. 
The sale money is payable by certain monthly instalments and the 
auction purchaser obtains the rights to weigh the produce in the 
village and to receive payment at certain specified rates. The 
1-16 
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income derived by the sale of these contracts was in the natnre of 
a business venture and was decidedly liable to assessment. 

4. As against this income, the assessee claimed certain ex* 
penses. Some of the agreements usually executed by the dharwais 
were obtained. A reference to these showed that after the con- 
ti%ct was obtained the dharwai could carry on the work on the 
following conditions : 

(a) Payment of 2 per cent, on sales of all kinds of grain 
made in the godown of the farm. 

(&) 1 per cent on all kinds of grain sold by the cultivator. 

(c) 1 per cent on all kinds of grain purchased by the 
customers. 

(d) 11 chattaks per maund for weighing the cotton and the 
grain at the kharif crops. 

(e) 8 seers per heap (Dheri) if it exceeded 10 maunds and 
4 seers if it weighed less than 6 maunds. 

There were certain other conditions but these are not relevant 
to our purposes. The only section, the help of which could be 
invoked by the assessee, was Section 10 (2) (ix). This sub-section 
provides that the profits and gains under the head business shall 
be computed after making allowance for any expenditure (not 
beii^ in the nature of capital expenditure) incurred solelp for the 
purpose of earning such profits or gains. The conditions of the 
contracts indicate that the assessee was to incur no expenses for 
earning the Bharat income. The Income Tax Officer has allowed 
certain items in each assessment by way of rebate on Bharat, but 
the word ‘rebate’ seems to be a misnomer. The auditors for the 
assessee were unable to show from the books that any sums were 
paid by way of rebates to the dharwais. It appears that the items 
of Bs. 2,799, Bs. 1,446 and Bs. 1,209 allowed in the assessments of 
1930-31 of 1931-32 and 1932-33 respectively related perhaps to 
the items credited to the account of Bharwins regarding chattaks 
per maund charged by the latter for weighing the produce of 
cotton during the Kharif crop, and 2 for weighing all kinds of 
grain belonging to the farm. The actual figures according to the 
accounts were, however as follows : 

Bs. A. p. 

5,793 6 8 
6,194 3 1 
2,861 14 6 


1930- 31 

1931- 32 

1932- 33 
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The deductions allowed by the Income Tax Officer were in 
my opinion not admissible. The expenses claimed were neither 
rebates on Dharat nor incidental to this branch of the assessee^s 
business. Once the Dharwai got the contract for weighing he 
worked in his own way and made his own income. If he weighed 
the produce of the assessee, he received payment for it and if he 
worked for another person, he was remunerated either in cash or in 
kind. The question is not whether the payments made were admis- 
sible as business deductions. In the present case, it is altogether 
clear that the payments made were connected with the agricultural 
business of the assessee and not with the contract for the sale of 
Dharat, Suppose the Dharwai obtained the contract without any 
previous payment, would the charges made by him for weighing 
the produce of the assessee be deductible from the agricultural or 
the other heads of income which are liable to tax ? The answer 
is obvious. The charge related to the agricultural income and could 
be confined to this source only. The items claimed by the assessee 
in this connection were much in excess of those detailed above, but 
there were no accounts with regard to those. Since, however, the 
deduction was not at all admissible, I need not go into further 
details.” 

Having held this, the Assistant Commissioner by a separate 
order, dated 7-10-38, added back the sum of Bs. 2,799, to the 
assessment and rejected the appeal on other grounds. 

6. I have now been approached with an application under 
Section 66 (2) of the Act, referred to above in the first paragraph 
of this reference. 

7. Opinion of the Commissioner. 

Question i. The contention of the assessee is that there are 
no beneficiaries but that the Officer Commanding, Probyns Horse, 
acts as a trustee of the funds of the farm and therefore he cannot 
be treated as an assessee. Against this we have the fact that the 
lease of the land granted by Government is in the name of the 
Officer Commanding, Probyns Horse ; the securities amounting to 
the considerable sum of 4^ lakhs of rupees are held in his name 
and the interest is credited to him. Under Sec. 2 (2) of the Income 
Tax Act, the term ” assessee ” means a person by whom income 
tax is payable and under Sec. 13 it is payable in respect of all 
income, profits and gains of any individual or other association of 
individuals. Whether the Officer Commanding is treated as an 
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individnal in his position of trustee or as an association of indivi- 
duals is not very material. It is not the Probynabad Stud Farm 
that is the asseasee in this case, but the Officer Commanding Fro- 
byns Horse, on the income of the estate in his capacity as lessee of 
the farm land, trustee or whatever else he may be called. As he 
is* responsible for carrying out the terms of the lease and for 
investing and spending the money, as trustee, on behalf of the 
Eegiment, the answer must be in the affirmative. 

Question 2. It is argued before me that the property is held 
under an oral trust. In order to be exempt the income must be so 
held wholly for religious or charitable purposes and in case of 
property so held in part only for such purposes the income applied 
or finally set apart for application thereto. Charitable purposes 
include relief of the poor, education, medical relief and the advan- 
cement of any other object of general public utility. There is no 
doubt whatever that the income is neither wholly nor partly set 
apart either for religious or charitable purposes. To assist any 
particular persons of the Eegiment occasionally or their dependents 
out of the funds, or to breed horses for supply primarily to a par- 
ticular regiment cannot by any stretch of the language bring the 
case within the definition of charitable purposes. My opinion 
therefore is that the question should be answered in the negative. 

Q%i,estion 8. The assessee’s point is that the realisation from 
the sale of monopoly rights to the Dharwais are agricultural in- 
come within the definition contained in Section 2 (i) (b) of the 
Act, and therefore exempt from income-tax under Section 4 (3) 
(viii). This point has been dealt with by the Assistant Commis- 
sioner and I agree with his conclusion. Question 3 should ac- 
cordingly be answered against the assesses. 

Question 4. The assessee’s claim is that the money which is 
paid to the weighmen by way of percentage on the sales of all 
kinds of grain made in the godown of the farm, etc., amounting to 
Rs, 6,793-6-3, should be deducted from the sum of Es. 23,300. The 
question for consideration here is whether the wages which the 
farm, i.e., the assessee paid for getting his own agricultural pro- 
duce weighed through the dharwais are a charge against the agri- 
cultural income of the assessee which has not been taxed, or a 
charge against the business income which has been taxed. It 
seems to me fairly clear that in so far as weighing charges paid by 
the assessee relate tojjhe agricultural produce, the assessee is in the 
same position as an ordinary cultivator who will take into account 
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such charges as expenses for cultivation. The question should, in 
iny opinion be therefore answered in the negative.” 

The case was heard by Jai Lal and Skbmp, JJ., and their 
Lordships delivered the following judgments and called for the 
supplementary statement from the Commissioner of Income-Tax: — 

Skbmp, J. — This is a reference under Section 66 (2) of the 
Income Tax Act (XI of 1922) by the Commissioner of Income Tax 
at the request of the Ofiioer Commanding Probyn’s Horse, who has 
been assessed to income-tax in respect of the Probynabad Stud 
Farm. 

The facts as stated by (the Commissioner are that the Stud 
Farm was founded by Colonel Probyn, after whom the regiment 
takes it name, in the year 1864, by obtaining from Govejnment 
a grant of certain lands in Montgomery District and with the help 
of funds collected from sale of loot in China, with a month's pay 
of the regiment said to have been drawn twice over and savings 
from certain subscriptions. The income from the Farm and other 
sources is used to finance the breeding of horses and the control 
of the Farm is in the hands of the Officer Commanding for the 
time being as trustee. The main object of the Stud Farm was 
originally to supply remounts for the regiment ; since the Silladar 
System has been abolished it is used to provide remounts general- 
ly. The Commissioner states the majority of the horses bred are 
supplied to the Army Department on payment and stallions and 
brood mares are also imported. Any stock found unsuitable for 
remounts is sold publicly. 

The Commissioner framed the following questions : 

(1) Whether in the circumstance of the case the Officer 
Commanding Probyn’s Horse, can be said to be an assessee under 
the Income Tax Act. 

(2) If the answer to the first question is in the affirmative, 
is the income of the Probynabad Btud Farm not exempt from 
taxation within the meaning of Section 4 (3) (i) ? 

(3) Whether the income from dharat (weighing charges) is 
not agricultural income as defined by Section 2 (1) (b) (ii) of the 
Act : and 

(4) Whether the expenses claimed against dharat income 
are not permissible deductions under the Act ? 

Question ; — (I) A similar question in the Tribmie case has 
been answered in the affirmative by Jai Lal, J., myself concurring, 
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and it is not necessary therefore to discuss this question at any 
length. In this case there is no difficulty in regarding the Officer 
Commanding Probyn’s Horse, as an assessee. As has been laid 
down in Hotz Trust y. Commissioner oj Income TaXy Section 40 
of the Income Tax Act is merely a machinery section, and not a 
charging section and the person charged with tax is neither the 
trustee nor the beneficiary, as such, but the person in actual 
receipt and control of the income which it is sought to reach. In 
this case the person in receipt and control of the income is un- 
doubtedly the Officer Commanding Probyn’s Horse. This ques- 
tion must be answered in the affirmative. 

Question (^). — Section 4 (3) of the Indian Income Tax Act 
runs : — 

“This Act shall not apply to the following classes of income: — 

(1) Any income derived from property held under trust or 
other legal obligation wholly for religious or charitable purposes 
and in the case of property so held in part only for such purposes 
the income applied, or finally set apart for application, thereto.....’' 

In this sub-section “charitable purposes ” includes relief of 
the poor, education, medical relief and the advancement of any 
other object of general public utility.” 

As to the meaning of the word ‘charitable ’ here, the word 
“charity” has a technical meaning in English law derived from 
the preamble to the Statute 43 Elizabeth, Chap. IV. That statute 
was intended to provide for the reformation of abuses in the ap- 
plication of property devoted to charitable uses, yet, it contained 
in the preamble a list of charities so varied and comprehensive 
that it became the practice of the Courts to refer to it as sort of 
index or chart. {Tudor on Charities , Vth Edition, page 6). The 
Courts have subsequently extended it by analogous ideas. 

One of the objects in the preamble to the Statute of Elizabeth 
was setting out of soldiers; consequently the English Courts have 
held that almost any object for the benefit of soldiers is a charity. 
For example, bequests to a volunteer corps, territorials, militia or 
yeomanry for their general purposes, a prize for some unspecified 
object to be competed for among cadets, or to an officers’ mess for 
a library and a fund out of which to renew the books, or to a regi- 
ment for promoting sport for the benefit of its members, a gift 
to the National Eifle Association to be expended in teaching shoot- 
ing, have all been held to be charitable {Ttidor, idem page 40). 
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I am inclined to think that English cases are not to be relied 
upon in construing this section because in explaining “ charitable 
purposes ” the Legislature by using the words “ for advancement 
of any other object of general public utility” has given a somewhat 
different conception of charitable purposes from that of the English 
Court. This conception is generally speaking wider but sometimias 
it is narrower and in dealing with soldiers it would be narrower. 
In my opinion the proper way to construe the section is to take 
the ordinary or dictionary meaning of charitable purposes, bear- 
ing in mind the explanation. 

I think there is no doubt that the provision of remounts for 
the army is an object of general public utility. But most busi- 
ness is of public utility, and business on a large scale is often of 
general public utility, a fact particularly clear in the case of the 
great transport companies. But the fact that business is of general 
publiq. utility does not exempt its profits from income tax. In the 
Hotz Trust case it might have been reasonably contended that the 
business, which owns several hotels in various places in Northern 
India, is of general public utility, but it was never suggested that 
the income was exempt on this account. I think therefore that 
the test whether the profits of a business carried on under a trust 
are exempt under the section is not whether the business is of 
general public utility but whether its profits go to charitable 
purposes including any object of general public utility. 

Having got so far, I cannot find in the order of reference any 
clear statement as to what is done with the profits. There is 
apparently no deed of trust but the Officer Commanding for the 
time being administers the estate as a trust. 

The Commissioners* order of reference contains the 
following : — 

Occasionally there was a demand for funds from the regi- 
ment when pecuniary assistance became necessary. The mange- 
ment of the farm remains in the hands of the Officer Commanding, 
Probyns Horse, for the time being, who works as an honorary 
trustee. The income derived from agriculture, securities and 
other sources is utilized to finance the breeding of horses. The 
main object of the institution is to provide remounts for the regi- 
ment and the improvement of horse-breeding in India. The 
majority of the horses thus bred are supplied to the army depart- 
ment on payment and stallions and brood mares are also import- 
ed^ any stock found unsuitable as remounts are sold publicly.” 
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The Commissioner further qnoted the Income Tax Officer as 
finding “ that the property was not held for the advancement of 
an object of general public utility but that the entire benefits 
went to the members of this particular regiment. 

The Commissioner quoted the Assistant Commissioner as 
remarking “ that the income and profits of the farm were not 
distributed to anyone in the form of dividends but were utilized 
for purposes set forth in para 2 above.” 

In para 2 above I cannot find any clear statement as to how 
the profits of this business are used. The Assistant Commissioner 
had said that “ the surplus funds of certain trust property or 
business may be applied for the improvement of the business 
itself. Examples of such trusts abound and the case of the farm is 
in itself an example in point.” 

The Assistant Commissioner went on “ that the terms on 
which the farm was founded did not give the slightest indication that 
it was originally started or was to be subsequently run, for charit- 
able purposes”. He added ” that the funds of the farm were not 
utilized for general public utility but that the savings if any, were 
invested in Government securities or otherwise.” 

The Commissioner himself in dealing with the first question 
spoke of the Officer Commanding as responsible for carrying out 
the terms of the lease and for investing and spending the money 
as trustee on behalf of the regiment. In question No. 2 he said that 
there was “ no doubt whatever that the income is neither wholly 
nor partly set apart either for religious or charitable purposes. To 
assist particular persons of the regiment occasionally or their 
dependents out of the funds, or to breed horses for supply primari- 
ly to a particular regiment cannot by any stretch of the language 
bring the case within the definition of charitable purposes.” 

This is all I have found as to the use of the profits and I would 
therefore return the case to the Commissioner for a re-statement 
as to the use to which the profits of the business are put. 

Jai Lal, J . — I concur in returning the case to the Commis- 
sioner for a re-statement as indicated by my learned brother. 

The Commissioner accordingly made a supplementary statement 
showing the nature of disbursements made during the preceding 
ten years. These showed, inter alia, that a sum of Es. 1,74,618 was 
paid in the year 1924 as bonus to the regiment. Similarly in the years 
1929 aud 1930 sums to the extent of Ea. 6,000 odd and Es. 8,600 



1936] 


PBOBTNABAD STUD FARM, In re 


129 


odd were shown as unparticnlarised and in 1981, Es, 23,118 was 
spent on farewell to the Commander-in-Chief. In 1926, Es. 2,944 
was spent for a Mess car and in 1931, Es. 698 was spent on a 
wedding party. 

The case then came on for hearing before Sib Jambs Addi- 
son, Acting Chief Justice, and Mr. Justice Din Mohammad. 

M. 0. Mahajan and Eirpa Bam Bajaj for the assessee. 

J. N. Aggarwal and Sarv Mitar Sikri appeared for the Com- 
missioner. 

Their Lordships delivered the following judgment : 

This is a reference under Section 66 (2) of the Indian Income 
Tax Act. The questions referred are as follows : — 

1. Whether the Probynabad Stud Farm is an assessee under 
the Income Tax Act ? 

2. If so, is its income not exempt from taxation within the 
meaning of Section 4 (3) (i) ? 

3. Whether the expenses from dharat (weighing charges) 
is not agricultural income as defined by Section 2 (6) (ii) of the 
Act. 

4. Whether the expenses claimed against dharat income are 
not a permissible deduction under the Act ? 

The reference originally came on for hearing before a Divi- 
sion Bench of this Court composed of Jai Lab and Skemp, JJ. 
The learned Judges answered question No. 1 in the affirmative and 
without discussing questions Nos. 3 and 4 remanded the case to 
the Commissioner for a further statement on the use to which 
the profits received from the Probynabad Stud Farm were put, so 
as to be able to pronounce definitely on question No. 2. The sup- 
plementary statement having been received, we have now to 
decide questions Nos. 2, 3 and 4. 

We may take up questions Nos. 3 and 4 first, as they proceed 
on a very simple ground. “ Dharat means weighing charges 
which in the case are levied by the assessee from the tenants of 
the land in addition to the rent which he receives from them. It 
is admitted that they form part of an agreement entered into with 
the tenants in that behalf. Section 2 (1) defines agricultural in- 
come which includes “the performance by a cultivator or receiver 
of rent -in-kind of any process ordinarily employed by a cultivator 
or receiver of rent-in-kind to render the produce raised or received 
I— 17 
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by bim fit to be taken to market In our view dharat income 
clearly falls wiibin the provision of this sub-clause^ and is, there* 
fore, exempt from the provisions of the Income Tax Act, In this 
view of the case, question No. 4 does not arise. 

The main controversy in this case has raged round question 
No. 2. It is contended on behalf of the assessee that the income 
received from the Probynabad Stud Farm is covered by Section 
4 (3) (i) which exempts any income derived from property held 
under trust or other legal obligation wholly for religious or 
charitable purposes, and in the case of property so held in part 
only for such purposes, the income applied, or finally set apart for 
application thereto.’* On behalf of the Commissioner, however, it 
is urged that the Farm is not a trust, much less a charitable 
trust, and, therefore, its income is not exempt from the operation 
of the Income Tax Act. 

It may be remarked at once that there is no trust deed relat- 
ing to this trust, nor does the instrument of lease executed 
between Government and the Officer Commanding Probyn’s 
Horse define the purpose for which the lease of land was granted. 
All that is contended on behalf of the Stud Farm is that it is a 
trust by implication or what is known in law as an implied trust. 
The objects of this trust as stated by the Commissioner of Income 
Tax are as follows : — 

“ The income derived from agriculture, securities and other 
sources is utilised to finance the breeding of horses. The main 
object of the institution is to provide remounts for the regiment 
and the improvement of horse breeding in India. The majority of 
the horses thus bred are supplied to the Army Department on 
payment and stallions and brood mares are also imported. Any 
stock found unsuitable as remounts are sold publicly 

As stated above, the case was remanded to determine from 
the account books of the Farm, the nature of disbursements made 
by it during the last ten years, and the Commissioner has append- 
ed to his statement an annexure showing the details in respect 
thereof. This being the only material available before us and 
there being no deed in writing, we are compelled to form our 
opinion as regards the application of the income received from 
the Stud Farm from this document alone. 

In support of his contention, counsel for the assessee has 
relied on Tudor on Charitiea (1929 edition page 40), Pemsel v. 
Special Commissioners of Income Tax^ (1891 Appeal Cases 631 at 



i936] PBOBYNABAb STUD PABM, Jw r6 131 

page 583) ; Good In re, Harrington v. Watts (1906, 2 Ch. D. 60); 
Alt V. Stratheden and Camjphell (1894, 3 Ch, D. 266) ; Moore v. 
Somerset, Donald hi re, (1909), 2 Oh. D. 410) and Susanna D. 
Barker In re, Sherrington v. Dean of St ^ PauVs (26 Times Law 
Keports 763 of the year 1909). It may be necessary, therefore, 
to examine these authorities to find out whether they are applir 
cable to the facts of the present case or lay down any such pro- 
position as is urged on behalf of the assesses. 

Tudor on Gharitus at page 40 says as follows : — 

‘‘Although patriotic purposes are not necessarily charitable, a 
bequest to the Chancellor of the Exchequer to be appropriated by 
him to the benefit and advantage of Great Britain was a valid 

charitable gift The relief of taxation for setting out 

soldiers is one of the objects included in the preamble, and gene- 
rally the maintenance of eificiency among soldiers is a charitable 
purpose. For example, bequest to a volunteer corps, territorials, 
militia or yeomanry for their general purposes, a prize for some 
unspecified object to be competed for among cadets, or lo an 
officers’ mess, for a library and fund out of which to renew the 
books, or to a regiment for promoting for the benefit of its mem- 
bers, are charitable. On similar grounds, a gift to the National 
Eifie Association to be expended in teaching shooting at move- 
able objects was held good.” 

It may be remarked in this connection that this particularly 
refers to what is known in English Law as the Statue of Elizabeth. 

In Pemsel v. Special Commissioners of Income Tax (1891 
A. C. at page 683), Lobd Maonaghten remarked as follows : — 

“ No doubt the popular meaning of the words ‘ charity * and 
‘ charitable ’ does not coincide with their legal meaning and no 
doubt it is easy enough to collect from t^e books a few decisions 
which seem to push the doctrine of the Court to the extreme, and 
to present a contrast between the two meanings in an aspect al- 
most ludicrous. But still it is difficult to fix the point of diverg- 
ence and no one asi yet has succeeded in defining the popular 
meaning of the word ‘ charity » * ♦ ♦ « Charity ' in its legal 

sense comprises four principal divisions : trusts for the relief of 
poverty, trusts for the advancement of education, trusts for the 
advancement of religion, and trusts for other purposes beneficial 
to the community not falling under any of the preceding heads.” 

In Harrington v. Waits ; Good In re, a testator gave his resi- 
duary personality upon trust for the officers* mess of his regiment 
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to be invested and the income to be applied in maintaining a libraiy 
for the ofOicers* mess for ever, any surplus to be expended in the 
purchase of plate for the mess. It was held that a gift of residue 
to maintain a library and to purchase plate for the officers’ mess 
being for a general public purpose tending to increase the effici- 
ency of the army and aid taxation, was a good charitable bequest. 

In Alt V. Stratheden and Lord Campbell it was held that a 
gift by will for the benefit of a volunteer corps was charitable 
bequest. 

In Moore v. Somerset^ Donald In re (1909, 2 Ch. D. 410) a 
testator devised and bequeathed the residue of his estate to trus- 
tees upon trust for sale and out of the proceeds to pay inter alia a 
legacy to the Officer Commanding the Northamptonshire Militia 
for the mess of that regiment or for the poor of the regiment. It 
was held that it was a good charitable gift and was payable to 
the Officer Commanding the unit of the Army Eeserve which 
represented the Northamptonshire Militia. 

In Sherrington v. Dean of Si, PauVs, Susanna D. Barker, 
In re (26 Times Law Eeports 753 of the year 1909), it was re- 
marked that a gift to the Union Jack Club would have been a 
good charitable gift on the ground that the Club tended to im- 
prove the condition of soldiers. 

In the first place, all these decisions have been pronounced 
under the English Statute, and secondly, they contemplate a 
regular trust which is enforceable at law and an express legacy 
enjoyed by the trust. Unfortunately, these conditions do not 
prevail here and, therefore, these decisions have no direct bearing 
on the question before us. 

On behalf of the Commissioner, reliance has been placed 
among others on Morice^, Durham (32 English Eeports 947), Ex 
parte Bankas Trustees, B, v. Special Commissioners of Income 
Tax (8 Tax Oases 286) and Muhamm>ad Ebrahim Malak v. Com- 
missioner of Income Tax, Nagpur (1930, 126 L 0. 879 (P. 0.). In 
Morice v. Durham it has been held that a bequest in trust for such 
objects of benevolence and liberality as the trustee in his own 
discretion shall most approve, cannot be supported as a charit- 
able legacy. 

In Ex parte Bankas Trustees, B. v. Special Commissioners of 
Income Tax, it has been laid down that inasmuch as the set- 
tlor possessed under the deed of settlement power to execute 
an appointment in favour of purposes that were not charitable 
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the deed did not create a trust for charitable purposes only within 
the meaning of Section 105 of the Income Tax Act, (1842), and 
Section 37 (1) (6) of the Income Tax Act, (1918), although ulti- 
mately powers were exercised by the settlor in favour of charity. 

In Muhammad Ebrahim MalaJc v. Commissioner of Income 
Tax, Nagpur, where the income of certain trust property vested in 
the head of a community and was applicable according to the terms 
of the deed o£ trust of carrying on the agricultural, industrial, 
commercial and other pursuits of the said community and for such 
donations for charitable or religious purposes, etc., as the then 
spiritual head and after him the spiritual head for the time being 
may deem fit, it was held by their Lordships of the Privy Council 
that the income from the trust property was not exempt from 
income tax under Section 4 (3) (i) of the Income Tax Act, 

A glance at the annexure appended to the supplementary state- 
ment submitted by the Commissioner of Income Tax will clearly 
indicate that the decisions relied upon by the respondent are clearly 
applicable to the case before us. We find that in the year 1924 a 
huge sum of Es. 1,74,518, was paid as bonus to the regiment. 
Similarly in the years 1929 and 1930 sums to the extent of Rs. 6,000 
odd and Bs. 36,000 odd, respectively, are shown as unparticuiaris- 
ed. In 1981, Es. 23,113, appear to have been spent on “farewell 
to the Commander-in-Chief“. In 1926 the Mess car account took 
away Es, 2,944. In 1931, Es. 698 had been spent on a wedding 
party. These disbursements will not justify the conclusion that 
the property is held in trust wholly for charitable purposes, nor 
can it be said to be so held in part as this question has been final- 
ly set at rest by the pronouncement of their Lordships of the 
Privy Council in Muhammad Ebrahim Malak^^ case* The fol- 
lowing passage from the judgment of their Lordships may be 
quoted with advantage : — 

“Nor is it suggested that any part of the property is set aside 
for any charitable or religious purposes, so that it can be identi- 
fied as appropriated exclusively to such purposes**. 

It is conceded by the assessee that no such setting apart or 
specification of the property has taken place in this case and in 
these circumstances it will not be xx>S6ible to hold that even the 
second part of clause {i) of sub-Section (8) of Section 4 would 
apply. 

Further, it is admitted that the element of discretion of the 
Ofiicer Commanding who operates on the Stud Farm Fund 
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in making these disbursement as he thinks fit, is not altogether 
excluded. This will bring the Farm within the mischief of the 
rule enunciated by Morioe v. Durham. However benevolent or 
liberal the objects of a trust may be, so long as the trustee has 
any discretion left in the matter, the trust cannot be supported as 
a charitable legacy. We are alive to the fact that most of the 
objects of the Stud Farm are no doubt charitable even within the 
technical sense of the term but we are regretfully constrained to 
remark that so long as the trust is not given a legal shape, by eli- 
minating the element of discretion vesting in the Officer Com- 
manding, it will not be able to claim the benefit of the exemption 
provided for in the Income Tax Act. 

Counsel for the assessee had relied on Sri Thakurji Maharaj 
V. Sukhdeo Singh and has argued' that mere breaches of trust by 
the trustee will not vitiate the trust and the object of the trust 
will remain the same as intended by its founder. Be that as it 
may, this principle of law does not help him nor does the deci- 
sion relied upon by him lay down any such proposition of law 
which may be of any practical use to him in this case. The trust 
here fails as a charitable trust for want of certainty as to its 
objects and that defect cannot be cured so long as the Officer Com- 
manding insists on his discretion in the matter. The object being 
laudable we consider that it will he quite in the fitness of things 
if with a view not only to secure an exemption under the provi- 
sions of the Income Tax Act but also to bring it on a legal 
footing, the Officer Commanding will give hie considered thought 
to the matter and look into the desirability of reducing the terms 
of the trust to writing, so as to make them as definite and certain 
as the law requires. 

For the reasons given above, we will answer question No. 2 
in the negative. In view of the peculiar circumstances of the 
case, we will make no order as to costs. 

Beferenoe aaiswered accordingly. 
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[In the Lahore High Court.] 

HITKABI BROTHERS 

t?. 

COMMISSIONER OF INCOME TAX, LAHORE. 

Sir Jambs Addison & Abdub Rashid, JJ. 

February 13, 1936. 

Firm — Conversion op Firm Into Company — Assessment 
op Company on Profits of Firm as Its Successor — Rate op 
Tax Applicable, whether that op Company or Firm. 

A firm was converted into a limited company on March 
24^ 1984 and the company took over the business of the firm as a 
going concern on April J, 1984, The company was assessed in rcs- 
pect of the year 1983-1984 as the successor of the firm under Sec- 
tion 26 (2) of the Indian Income Tax Act and income tax was 
levied on the said income at the rate applicable to a compo/ny. The 
company contended that they should not be assessed on the profits 
of the firm at the rate applicable to a company : 

Held, on a reference by the Commissioner^ that though the 
company was liable to pouy tax as if it had received the whole of 
the profits of the previous year when its status was that of afirm^ 
the assessment being on a company^ the rate applicable to a 
company must be applied. 

Commissioner op Income Tax, Bombay v. Western India 
Turf Club, Ltd. [1928] (I. L. R. 62 Bom. 123 ; A, 1. R, 1928 
P. C. 1 ; 106 I. C. 642 ; 56 I. A. 14 ; 64 M. L. J. 1 ; 2 I. T. C. 227) 
followed. 

Case stated under Section 66 (2) of the Indian Income Tax 
Act by the Commissioner of Income Tax, Punjab, N.W.F. & Delhi 
Provinces (Ref. No- 60 of 1936). 

Nawal Eishore, for the assessees. 

lagan Nath Aggarwal^ for the Commissioner. 

ORDER. 

This reference by the Commissioner of Income Tax, Pun- 
jub, is concerned with the 1934-36 assessment of Hitkari 
Brothers of Jhelum. The Commissioner has stated that the as- 
sessees did not specify the contentions of law which should be 
referred and he himself summarised them in two questions. He 
then proceeded to refer the first question and to hold that no 
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quesiiion of law arose in the second and therefore he did not refer 
to this Court- The question referred is as follows : — 

• Was the Income Tax Officer justified in assessing the peti- 
tioners at the rates applicable to a company and at the same time 
computing the income as that of a firm ? ’ Since the time this 
firm was first assessed, the status of the assessees had been that 
of a firm with three partners in equal shares. On the 24th 
March, 1984, the firm was converted into a company and was 
registered under the Companies Act, the subscribed capital being 
Es. 45,000. There was no substantial change resulting therefrom 
as no outside shareholder was admitted. Shares were allotted to 
the partners equally. The company thus formed took over the 
business of the firm as a going concern on the 1st April, 1934. For 
the year 1933-34, which is the relevant account year for the 
assessment in dispute (1934-35), the status of the assessees was 
of a firm but it was changed into that of a company on the first 
day of the assessment year 1934-35. 

What the assessees are objecting to is that they are being 
made to pay the tax on the income of the firm at the rate applic- 
able to a company. The point they took was that if the profits 
were to be computed as if no change had occurred they should be 
allowed to derive the other benefits of being a firm, such as registra- 
tion. As pointed out by the Commissioner, however, the case 
falls within the ambit of Section 26 (2) which runs as follows : 

Where, at the time of making an assessment under Section 
23, it is found that the person carrying on any business, profes- 
sion or vocation has been succeeded in such capacity by another 
person, the assessment shall be made on such person succeeding as 
if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the whole 
of the profits for that year.^* 

This section obviously means that the company which suc- 
ceeded the firm is liable to pay tax as if it had received the whole 
of the profits for the previous year when the status was that of a 
firm. The assessment, however, being on a company, it would be 
the rate applicable to the company that must apply. This was so 
held by their Lordships of the Privy Council in Commissioner of 
Income Tax, Bombay v. Western India Turf Club, Limited. 
We, therefore, answer the question referred in the affirmative 
and direct that the assessees pay the costs of the Commissioner 
of Income Tax. 


Beference answered^ 
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[In thb Lahobb High Court,] 

H. T. GONVILLE 

V, 

COMMISSIONBE OF INCOME TAX, LAHOEE, 

Sib Jambs Addison & Abdul Bashid, JJ. 

February 6, 1986. 

Agricultural Income — Interest on Capital Bobrowbd 
Fob Fating Land Ebvbnub etc.. Whether Allowable — Ebnt 
OP Site op Elour Mill, Lambabdari Fees, Commission Eboeiv- 
bd For Selling Tenants’ Producb, Whether Agricultural 
Income — Indian Income Tax Act (XI op 1922), Sections 2 (1), 4 
(8) and 10 (2) (iii). 

Section 10 of the Ifidian Income Tax Act applies to “ Busi- 
ness ” assessable under the Act and the allowances^ referred to in 
sub-section {2) of that Section cannot apply to agricultural income. 
Interest paid on money borrowed for the purpose of paying la/nd 
revenue etc.^ cannot therefore be deducted under the provisions of 
Section 10 (2) (iii), in computing the income of an assesses. 

Bent of the site of a flour mill cannot he regarded as rent or 
revenue derived from land used for agricultural purposes ; it does 
not fall within any of the clauses of Section 2 (1) and cannot 
therefore be regarded as agricultural income. 

Lambardari fees are not agricultural income and do not con- 
stitute any special allowance, benefit or perquisite specifically 
granted to meet expenses wholly and necessarily incurred in the 
performance of the duties of an office or employment of profit 
within the meaning of Section 4 (3) (vi) of the Income Tax Act <md 
are not therefore exempt from income-tax. 

Income derived from commission received by a landlord from 
the tenants for selling their produce on their behalf is not agricul- 
tural income and is not exempt from tax. 

Case stated by the Commissioner of Income Tax, Punjab 
N.W.F. & Delhi Provinces. (Eeferenoe No. 66 of 1935). 

Badha Eishen, for the assessees. 

Jagan Nath Aggarwal, for the Commissioner. 

ORDER. 

This is a reference under Section 66 (2) of the Indian Income 
Tax Act. 

The assessees are an unregistered partnership known as 
** Lessees of the Gonvillepur Farm ”, consisting of Mr. H. T- 
T—i? 
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Oonville and his son Major Conville. The qnestions of 

law formulated by the Commissioner of Income-tax are as 
follows : 

(1) When money is borrowed, which would probably not 
have been borrowed had not the assessee’s own capital been invest- 
ed in an income-producing business, is the interest paid on such 
borrowing deductible under Section 10 (2) (iii) from the income 
of that business ? 

(2) Is rent of a mill-site within the definition of agricultural 
income, Section 2 (1) ? 

(3) Are Lambardari fees within the definition of agricultural 
income, Section 2 (1) ? 

(4) Is the net profit from commission charged to tenants for 
sale of their produce on their behalf, within the definition of agri- 
cultural income, Section 2 (1)? 

It appears that the assessees lend money to their tenants and 
during the accounting period they received Rs. 4,253 on account 
of interest on these loans. Dm-ing the same period they paid 
interest amounting to Bs. 1,556 to their bankers. The case of 
the assessees is that they borrowed money from their bankers in 
order to pay the land revenue and to meet other agricultural ex- 
penses, and that they would not have been obliged to borrow 
this money had they not made loans to their tenants. On these 
grounds they seek to deduct Es. 1,566 on account of interest paid 
to the bankers from the sum of Es. 4,263 which they received on 
account of interest from their tenants. There is nothing on the 
record to show that Es. 1,566 were paid by the assessees as interest 
on loans raised for the purpose of making the advances to their 
tenants which yielded the assessed income of Es. 4,258 on account 
of interest. The learned counsel for the assessees submitted that 
the assessees were carrying on business as “ Lessees of Convillepur 
Farm ” and that Es. 1,666 was the amount of interest paid by 
them in respect of capital borrowed for the purpose of the business, 
and that this sum was, therefore, exempt from the payment of 
income-tax under Section 10 (2) (iii) of the Income-tax Act. 

Section 4, which is the main charging Section in the Act, 
provides that the Act shall apply to all income, profits or gains, as 
described or comprised in Section 6, from whatever source derived, 
accruing or arising, or received in British India. Sub-Section (3) 
of Section 4 enumerates the classes of income to which the 
Income Tax Act shall not apply. Agricultural income is one of 
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these classes of income. Ic is obvious, therefore, that agricultural 
income is totally excluded from the operation of the Income Tax 
Act and that the sources of income enumerated in Section 6 can- 
not include agricultural income. Section 10, therefore, applies to 
“Business" assessable under the Act, and the “allowance" refer- 
red to in Sub-section (2) of Section 10 cannot apply to agriculture 
income, but only to interest paid in respect of capital borrowed fov 
the purposes of the “ business " assessable under Section 6 of the 
Act. We are, therefore, of the opinion that the money borrowed 
by the assessees for the purposes of paying land revenue, etc., 
cannot be exempted from income-tax under the provisions of 
Section 10 (2) (iii). 

Agricultural income is defined in Section 2 (1) of the Act. 
The rent of the site of a flour mill cannot be regarded as rent or 
revenue derived from land which is used for agricultural purposes. 
The working of a flour mill is not an agricultural purpose. The 
rent of the site of the flour mill does not fall within any of the other 
provisions of Section 2 (1) of the Act, and we are, therefore, of the 
opinion that it cannot be regarded as agricultural income. 

It is contended by the learned counsel for the assessees that 
the income 'received from Lambardari fees comes within the 
exemption specified in Section 4 (3) (vi) of the Act, which runs in 
the following terms — 

“ Any special allowance, benefit or perquisite specifically 
granted to meet expenses wholly and necessarily incurred in 
the performance of the duties of an office or employment of 
profit 

A Lambardar is given remuneration for collecting land re- 
venue at the rate of Es. 6 for every 100 rupees of land revenue col- 
lected by him. If he carries on the collection personally he may not 
incur any expenses at all. If he employs some other person for the 
collection or if he has got to travel considerable distances he may 
incur some expenses. In the present case Lambardari fees amount- 
ed to Es. 688. The Income Tax Officer has allowed an expen- 
diture of Es. 360 and has included the sum of Es. 388 only as 
income from Lambardari fees. It is clear that the Lambaidari 
fees do not constitute a special allowance, benefit or perquisite 
specifically grant to meet expenses wholly and necessarily incur- 
red in the collection of the revenue. Section 2 (1) of the Act 
applies to the case of a' person who gets agricultural income from 
the use of the land by direct operation. It is not applicable to a 
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person who gets certain fees which constitute his remuneration 
for the work of the collection of the land revenue. 

The learned counsel for the assessees contended that the 
assessees undertake to sell the produce of the tenants either to 
Q-overnment or in the market, and that the commission which is 
charged really represents the expenses incurred by the assessees 
for cleaning, storing and drying the produce of the tenants before 
it is marketed. The Income-tax Ofi&cer has held, however, that 
only Es. 400 were incurred as expenses for cleaning, drying, etc., 
by the assessees and he has, therefore, allowed these expenses out 
of the income of Es. 2,403 derived by the assessees from commis- 
sion charged oi? the disposal of tenants’ produce. The net profit 
from commission does not fall within the definition of agricultural 
income under Section 2 (1) of the Act. 

For the reasons given above, we answer all the four questions 
referred by the Commissioner of Income Tax in the negative. 
Parties will bear their own costs in this Court. 

Beferenoe answered aocordingly* 


[In the liAHOBB High Court.] 
COMMISSIONEE OF INCOME TAX, LAHOEE 

V, 

HUKAM CHAND-JAGADHAE MAL. 

SiB Jambs Addison and Abdul Eashid, JJ. 

January 24, 1936. 

Bad Debt — When Debt Becomes Bad — Finding That 
Debt Had Become Bad in a Pabtioulab Ybab — Necessity of 
Sufficient Evidence. 

In 1921 the assessee advanced Bupees 46,000 on a mortgage. 
He obtained a decree on the mortgage iji 1926, brought the mortga- 
ged properties io sale and for the unrealised balance of Bs, 26,721 
he obtained a personal decree against his debtor in 1928. The debtor 
appealed to the High Court and his appeal was dismissed in 1981. 
In the meantime the assessee had been trying to execute the personal 
decree. The assessee claimed the above amount as a had debt in 
computing his income for the year 1982-‘1983. The Income Tax 
Officer refused to deduct the amount, holding that it had become a 
bad debt in 1929. On appeal the Assistant Goimnissioner held that 
the debt had not yet become bad. The Comfnissioner agreed with 
the Income Tax Officer and held that the debt had become bad m 
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Held, on a reference by Commissioner ^ that there was no 
evidence for the finding that the debt had become a bad debt in 
1929. The assesses would have been guilty of a fraud if he had 
attempted to claim it as a had debt earlier than the year 1982-88 
and whether it became a bad debt in that year or later was a ques- 
tion of fact to be decided by the Income Tax authorities. ^ 

Case stated by the Commissioner of Income Tax, Punjab and 
N.W.P.P., under Section 66 (3) of the Indian Income Tax Act. 

The Order of the High Court calling upon the Commissioner 
to state the case is reported as Huhum Cha7id Jagadhar Mai v. 
Commissioner of Income Tax^ Punjab in Volume III of the Income 
Tax Reports at page 211 et seq. 

Jagannath Aggarwal^ for the Commissioner. 

Shamair Chand, for the Assessee. 

ORDER. 

On the 1st; of April, 1935, a Division Bench of this Court re- 
quired the Commissioner of Income Tax to state a case and refer 
the following question for decision, namely — 

* Whether there was any relevant and admissible evidence to 
support the conclusion that the sum of Bs. 26,721 became a bad 
debt in 1929 ? ’ 

The facts are stated in the order of the Bench and in the 
reference now made by the Commissioner. 

On the 2nd December, 1921, the assessee obtained a mortgage 
deed in his favour from Sheikh Siraj Din for Es. 45,000, advanced 
as a loan. A suit was instituted in 1924 for the usual mortgage 
decree which was made on the 19th December, 1925. The pro- 
perty was sold and a balance of Bs. 26,721 remained due. A per- 
sonal decree for the balance was obtained by the assessee against 
his debtor in 1928 and there was an appeal by the debtor to this 
Court against that decision. That appeal was not dismissed till 
the 26th November, 1931. In the meantime the assessee had been 
trying to execute the personal decree he had obtained although 
the appeal against it was pending. In the assessment year 1933-34 
he claimed the above amount as a bad debt, the accounting 
period being 1932-33. The Income Tax Officer refused to grant 
him this relief on the ground that it had become a bad debt in 
1929. The assessee appealed to the Assistant Commissioner who 
held that the debt had not yet become bad, as there was still time 
to proceed with the execution of the personal decree. The asses- 
see went up to the Commissioner who upheld the original order 
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of the Income Tax Officer that the debt and become bad in 1929« 
Is is m these circumstances that the question arose. 

On the record we have no hesitation in finding that there is 
no evidence of any kind that the debt became a bad debt in 1929, 
The appeal against the personal decree was still pending and was 
Tk)! dismissed till the end of 1931. The assessee would have been 
guilty of a fraud if he had attempted to claim it as a bad debt 
earlier than the accounting year 1932-33. Whether it became a 
bad debt in that year or later remains a question of fact to be 
decided by the income tax authorities. With these remarks we 
answer the question referred in the negative. The assessee will 
have his costs from the Commissioner of Income Tax. 

Beference answered accordingly. 


[In the Lahobe High Goubt.] 

BANAEBI DAS 

t). 

COMMIBSIONBE OF INCOME TAX, LAHOEE. 

SiB Jambs Addison & Abdttb Bashid^ JJ. 

January 27, 1986. 

Best Judgment Assessment — Pabtiad Default in Produc- 
tion ON Account Books — Consequences — Power of Income 
Tax Offiobb to Make Best Judgment Assessment — Indian 
Income Tax Act {XI op 1922), Section 28 (4), 

The language q/ Section 28 (i) of the Indian Income Tax Act 
makes it clear that if the assessee fails to comply with all the terms 
of a notice issued under suh-section (4) of Section 22, or, having 
made a return, fails to comply with all the terms of the notice 
issued under suhSection (2) of 8ectio7i 28, the Income Tax Officer 
can make an assessment to the best of his judgnietit. A partial 
default in the production of account boohs, therefore involves the 
same consequences under Section 28 (4) of the Act as a total 
default. 

Their Lordships also held on the facts that there was sufficient 
material to support the finding of the Income Tax Officer that the 
assessee was not prevented by any sufficient cause from complying 
with the notices issued to him under Sections 22 and 28. 

Application under Section 66 (3) of the Indian Income Tax 
Act for a mandamus requiring the Commissioner of Income Tax 
Punjab, N.W.F. and Delhi Provinces to state certain points of law 
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in the matter of the assessment of Bai Bahadur Xiala Banarsidas 
for the year 1932-1933. 

Jagannath Aggarwal^ for the Commissioner. 

Achru Bam and Asa Bam Aggarwal^ for rhe petitioner. 

ORDER. ^ 

This is an application under Section 66 (3) of the Indian 
Income Tax Act for a mandamus to compel the Commissioner of 
Income Tax, Punjab, to state the case of Bai Bahadur Banarsi 
Das, and refer the points of law arising therein to this Court. The 
following points of law have been formulated on behalf of the 
assessee : — 

“ (1) Whether an Income Tax Officer is competent to review 
the order of his predecessor in office adjourning the case till the 
decision of the criminal litigation and start proceedings at bis 
will without submitting the case to the Commissioner of Income 
Tax for revision of his predecessor’s order under Section 33 of the 
Income Tax. 

(2) Whether attendance in a Criminal Court under orders of 
a Magistrate is a sufficient cause for non-appearance before the 
Income Tax Officer within the meaning of Section 27 of the Act. 

(3) Whether in the circumstances of the case the petitioner 
had reasonable opportunity to comply with the terms of the notices 
under Section 23 (2) of the Act or whether he was prevented by 
sufficient cause from complying with them. 

(4) Whether the consequences contemplated by Section 23 
(4) would follow the non-compliance with the second notice under 
Section 22 (4) at least to the extent to which the Income Tax 
Officer was satisfied that it had been complied with, specially 
when the second notice does not specify the points on which the 
account books were required as contemplated by Section 23 (3) of 
the Act, 

(5) Whether in the circumstances of the case, the petitioner 
should be asked to produce the account books of the Kuldip Oil 
Mills, Lahore, which were not in his possession at that time and 
income from which was not liable to be assessed in his hands in 
view of the provisions of Section 26 (2) of the Income-tax Act and 
whether its non-compliance would warrant an assessment under 
Section 23 (4) of the Act. 

(6) Whether when default in respect of notices under Section 
22 (4) is not properly explained but the default of the notices 
under Section 23 (2) is satisfactorily accounted for, it is not the 
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duty of the income tax anfehorties to cancel the 28 (4) assessment, 
re-issue the notice under Section 23 (2) and make the assessment 
afresh. 

(4) Whether assessment made by an Income Tax Of&cer 
to the best of his judgment under Sectin 23 (4) includes penal 
iimsessment. 

(8) Whether in the circumstances of the case when the peti- 
tioner had requested the Income Tax Officer for transfer of the 
case was not the latter bound to grant some time for moving the 
Commissioner of Income Tax for that purpose if he was not pre- 
pared to forward the request of the petitioner to his superiors 
himself 

The Commissioner of Income Tax has refused to refer the 
questions alluded to above. He has, however, taken action unde^^ 
Section 66 (1) of the Act and has propounded the following ques- 
tion of law for the opinion of this Court : — 

‘‘Whether as a matter of law it was not possible for the 
Income Tax Officer to hnd as fact that the assessee had failed to 
establish * sufficient cause’ or ‘not reasonable opportunity ’ within 
the meaning of Section 27 of the Act ” ? 

The material facts of the case may be briefly stated. Bai~ 
Bahadtcr Lala Banarsi Das is a millowner of Ambala. He carries 
on his business with an admitted capital of half a crore of rupees 
and his principal sources of income are Flour Mills, Oil Mills, Ice 
Factory, Banking and House property. He had paid no income 
tax since 1925-26 and had accumulated lacs of depreciation to 
be set off against future income. He submitted a return for the 
assessment year 1982-33 declaring a gross income of Bs. 25,639 
against which, however, Es. 76,886 was claimed on account of 
depreciation. The Income Tax Officer issued a notice on the 8th 
March, 1933, under Section 22 (4) of the Act calling upon the 
assessee to produce complete accounts of his income from all 
sources during 1931-32. This notice was not served on the 
assessee, and another similar notice was, therefore, issued on the 
21st of March, In response to this notice some books of account 
were produced, which were examined partially by the Accountant 
on the 23rd March. The case was then adjourned to the 24th 
March when a number of other books relating to business at Am- 
bala were examined. Books relating to Kuldip Oil Mills, Lahore, 
were, however, not produced by the assessee. On the 24th of March 
an application was filed on behalf of the assessee praying for eight 
months ’ extension of time for production of accounts relating to 
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Kuldip Oil Mills, It was stated in this application that as civil and 
criminal litigation between the assessee and his wife Mussammat 
Prem Kanr and Bardar Kartar Singh, the ex -Manager of the Mills, 
was going on at Lahore, the assessee was unable to produce the 
accounts of the Kuldip Oil Mills as these books were in Court. An 
assurance was given that the books would be produced as soon 
they were given to the assessee by the Court. The Income Tax 
Officer thereupon passed the following order : — 

“ I adjourn the case sine die. Books of Kuldip Oil Mills to 
be called after the decision of the criminal case 

It appears that in the beginning of July 1933, the Income 
Tax Officer who had been dealing with the case so far, was 
transferred and his successor issued a notice under Section 22 (4) 
of the Act on the 10th of July for the production of assessee’s 
accounts from all sources of income on the 22nd of July. The 
peon went with a notice to the assessee’s place of business on 
the 11th of July. He was told that the assessee had gone to 
Lahore and his agents, Uggar Sen and JaganNath, who had been 
appearing in income-tax matters previously refused to accept 
service of the notice. The notice was, therefore, affixed to the 
door of the premises in the presence of the agents of the assessee. 
The assessee on the 21st of July wrote from Lahore making 
enquiries about this notice, and the Income Tax Officer sent a 
reply stating that as a special case he would give the assessee 
another opportunity to produce his accounts on the 1st of 
August, 1933. With this letter a notice under Section 28 (2) of 
the Act was also sent asking the assessee to produce any evidence 
on which he wished to rely in support of his return on the 1st of 
August, 1933. These notices were served on the assessee after the 
fixed date, i. e., on the 2nd of August. The Income Tax Officer 
therefore, issued fresh notices on the 6th of August for production 
of accounts on the 15th of August. In reply to the first issue of 
notices a letter dated the 7th of August was received from the 
assesses to the following effect — 

“ It would appear from correspondence in your office that 
your predecessor had already granted me time till the 31st Octo- 
ber, 1933. Thus there is no question of any adjournment in this 
connection 

In reply to the second notice the assessee sent a letter dated 
the 18th of August stating that the Ambala accounts had already 
been examined, and that an extension of eight months had been 
allowed for the production of the Oil Mills accounts. It was 
1—19 
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stated in this letter that the Income Tax Officer was helping those 
who were responsible for involving the assessee in baseless litiga- 
tion at Lahore and that the income-tax machinery was being mis- 
used in order to assist the enemies of the assessee. 

It is unnecessary to give details of further correspondence 
^a^tween the assessee and the Income-tax Officer. Suffice it to say 
that the Income-tax Officer in one of his letters stated that if any 
of the books on which the assessee relied were in “some Court or 
elsewhere ”, the assessee should give the requisite information and 
the Income-tax Officer will take proper steps to have them 
produced. In reply the assessee stated that the account books of 
the Kuldip Oil Mills were in the control of the Trustees of Bai 
Bahadzir Lala Banarsi Das Trust at Lahore which was then 
functioning. As no hooks were produced on the 16th of August the 
Income-tax Officer gave a further opportunity to the assessee and 
issued fresh notices for the 2ud of September under Sections 22 
(4) and 23 (2) of the Act. These notices were accompanied by a 
covering letter requesting the assessee to assist the Income-tax 
Department in arriving at a correct estimate of his income, and 
also pointing out the consequences of failure to comply with the 
notices. These notices were served on the 18th August, 1933. 
As no appearance was put in by or on behalf of the assessee on the 
2nd September the Income-tax Officer proceeded to assess the 
income under Section 23 (4) of the Act to the best of his judgment 
and the assessment was completed on the 8th of September, 1933. 

The first question of law formulated on behalf of the assessee 
was not pressed by the learned counsel during the course of his 
arguments. The second and the third questions fall within the 
ambit of the question of law referred by the Commissioner of 
Income Tax under Section 66 (1) of the Act. We, therefore, proceed 
to deal with question No. 4. The Commissioner of Income-tax 
found it difficult to understand this question. We also find that 
the language in which question No. 4 is framed is very involved. 
It was explained to us by the counsel that the real meaning of 
question 4 is, “ whether, if there is only partial default in the 
production of account-books, can an assessment be made under 
Section 23 (4) The language of Section 23 (4) makes it clear 
that if the assessee fails to comply with all the terms of a notice 
issued under sub-section (4) of Section 22 or, having made a return, 
fails to comply with all the terms of a notice issued under sub- 
Section (2) of Section 23. the Income Tax Officer shall make the 
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assessment to the best of his judgment. A partial default there- 
fore involves the same consequences under Section 23 (4) of the 
Act as a total default. 

With respect to question 6 it was contended by the learned 
counsel for the petitioner that as the Kuldip Oil Mills had been 
handed over to a Trust before August 1933, the assessment shoul^ 
have been made against the Trust which was the successor of 
the assesses with respect to the Oil Mills business under the pro- 
visions of Section 26 (2) of the Act. This point was never raised 
in the proceedings before the Income Tax Officer. Moreover it 
had not been established on the record that the trust had succeed- 
ed to the Oil Mills business before August 1933. The onus on the 
question of establishing the succession with respect to the busi- 
ness lay upon the assessee. He did not furnish any particulars 
of the Trust and did not even forward a copy of the Trust deed 
to the Income Tax Officer before the assessment was made. The 
fact of succession not having been established, the fifth question 
formulated by the assessee does not arise so far as the assessment 
of 1932-33, now under consideration, is concerned. 

Question 6 practically involves the same point as question 
No. 4 and it is unnecessary to deal with it separately. 

The point underlying question No. 7 is whether the assess- 
ment made by the Income Tax Officer was not to the best of 
his judgment but was a mala fide and perverse assessment. We 
are of the opinion that there is no evidence or indication on the 
present record which may show that the Income Tax Officer was 
acting in a mala fide manner. As pointed out by the Commis- 
sioner an assessment at 6^ lacs on a person with half a crore of 
capital could hardly be described as mala fide* W e are further 
of the opinion that the Income Tax Officer acted in a perfectly 
honafide and reasonable manner in allowing the assessee a large 
amount of depreciation in various accounts and in assessing his 
net income at the sum of Es. 65,066. On the above finding of 
fact, question 7 does not arise. Question 8 was not pressed by 
the learned counsel for the assessee. 

With reference to the question referred by the Commissioner 
under Section 66 (1), we are of the opinion that the letters of the 
assessee furnish sufficient material for the finding of fact that the 
assessee was deliberately delaying the assessment and that he was 
not prevented by any sufficient cause from complying with the 
notices issued to him under Sections 22 and 23 of the Act. There 
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is also material for the finding that the assessee had reasonable 
opportunity to comply with the different notices and it was, there- 
fore, open to the Income Tax Officer to find as fact that in spite 
of reasonable opportunity the assessee had failed to comply with 
the notices issued to him under Sections 22 and 23. 

^ For the reasons given above, we dismiss the petition for a 
mandamus. So far as the question referred by the Commissioner 
is concerned, we hold that “ it was possible for the Income Tax 
Officer to find as fact that the assessee had failed to establish ‘suf- 
ficient cause ’ or ‘not reasonable opportunity’ within the meaning 
of Section 27 of the Act”. In view of all the circumstances, we 
leave the parties to bear their own costs in this Court. 

Reference answered. 


[In the Calcutta High Coubt.] 

In the matter of BABULAL EAJ GARHIA. 

Sir Harold Derbtshibb, 0. J., and Costello, J. 

February 28, 1936. 

Property — Bona fide Annual Value — QuestioA op Fact 
— Lease Deed Stipulating Annual Value Not Conclusive 
Evidence — Ebpbbenoe — Questions Not Raised Before Com- 
missioner — Question Whether There is a Succession, Whe- 
ther Question of Law — ^Indian Income Tax Act (XI of 1922), 
Sections 9 (1), 66 (2) and (3). \ 

A lease deed stipulating <m a/nmcal rental value^ though a 
piece of evidence^ is not conclusive edidence of the bona fide mi- 
nual value of a property. The bona fide annual value is a ques- 
tion of fact omd in determining that value all the circumstances 
of the case ?nust be considered. 

The High Court has no power to require the Commissioner of 
Income Tax under Section 66 (8) of the India/n Income Tax Act 
to refer a question of law xohich was not raised by the assessee 6e- 
fore the Commissio7ier in his application under Section 66 {^) of 
the Act . 

Where the assessee who was the propietor of a jute mill sold 
the 7nill to a private li^mted company in which he held ahnost all 
the shares^ without transferring the debts and outstandings of the 
mill : Held, that the question whether or not there was a successioih 
to the jute mill within the meaning of section 26 (2) of the Indian 
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Income Tax Act was a question of fact and the Gommissioner 
could not he required to refer this question to the High Courts 

Application under Section 66 (3) of the Indian Income Tax 
Act to require the Commissioner of Income Tax, Bengal, to state 
a case id the matter of the assessment of Babulal Eajgarhia for 
the year 1933-1934. r' 

On the application of the asse&see the High Court issued a 
rule calling upon the Commissioner of Income Tax to show cause 
why he should not draw up a statement of the case on these ques- 
tions of law. The Commissioner in showing cause why he should 
not be required to state the case submitted as follows : — 

“As directed by their Lordships, the Hon'ble Judges of the 
Calcutta High Court in their order No. 2382, dated the 8th July, 
1933, in the above matter, I have the honour to show cause why 
I should not draw up a statement of case on the questions referr" 
ed to in the schedule attached to that order. 

2. This matter arises out of an assessment made on Babulal 
Eajgharia as an individual for the year 1933-34 and on the income 
of the year of account Dewali 1988-89 (ending November 1932). 
For the relevant year the assesses in his return showed a loss of 
Es. 73,673-6-10. The Income Tax Officer after having called for 
his account books under Sections 22 (4) and 23 (3) of the Income 
Tax Act and on an examination of the books produced computed 
his income as follows : — 

Property ... Es. 84,702 
Business loss ... „ 45,164 

Other sources ... „ 7,616 

Total income 47,014 

He found the assessee’s sources of income to be (1) house 
properties, (2) business in mica, (3) running a jute mill under the 
name and style of Kedarnath Jute Manufacturing Company, (4) 
money-lending, (6) supply business with the Corporation. 

As regards the house properties the assesses owns one at 6/1 
Eussel Street and 13 others at different places in Calcutta. The 
hona fide annual value for the premises at 6/1, Eussel Street, has 
been computed by the Income Tax Officer at Es. 46,002, and the 
assessee no longer disputes this valuation. The dispute is regard- 
ing the hona fide annual value for the remaining 18 properties. 
There is no dispute that for the first 9 months these properties 
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could be let out for Es. 62,930. This is evidenced by the bills is- 
sued and realised by the assesses for that period of 9 months. On 
this evidence as also on the evidence of municipal valuation and 
of letting value of similar premises in their respective localities 
the Income Tax Officer making allowances for rates and taxes and 
'^cancies computed the hona fide annual value at Es, 46,964. 
Assessee’s contention is that the valuation should be only 
Es. 12,000 and for this purpose he wants to take his stand on a 
deed of lease dated the 25th August, 1932, by which the properties 
were leased by him at a rental of Es. 1,000 per month to a pri- 
vate limited company styled Babulal and Company, Limited 
which was formed in 1932 and in which the assessee himself was 
allotted 100 shares while the balance of 5 shares was alloted to 
his nephew Jamuna Prosad. The lease was to run for 8 years but 
was liable to cancellation on six months notice given by either 
party and on the strength of this lease the assessee claimed that 
the bona fide annual value of the house property in question for 
the purpose of the computation of his taxable liability under Sec- 
tion 9 of the Act was Es. 12,000 and that he should be taxed on 
the income from this property accordingly. 

8. The assessee’s appeal against this method of computation 
failed as also his application subsequently filed under Section 66 
(2) of the Act and arising out of this matter. Their Lordships 
have asked me to show cause why I should not state a case to the 
Court on the questions which I set out below : — 

‘Whether a lease deed stipulating an annual rental of a house 
property is not conclusive evidence to prove hona fide annual 
value as stipulated by Section 9 (1) of the Income Tax Act \ 

Under Section 9 of the Income Tax Act, tax is payable by an 
assessee under the head ‘ property ’ in respect of the bo7ia fide 
annual value of such property *bona fide annual value’ means the 
sum for which the property can reasonably be expected to let from 
year to year (Section 9 (2) of the Act). The assessee’s claim is 
that the lease deed referred to above is conclusive evidence in proof 
of the bona fide annual value as contemplated by that section. I 
would respectfully submit that this is wrong and the first conten- 
tion I would respectfully urge is that the question ‘what is the bona 
fide annual value’ is a pure question of fact (cf. Sir Hari Smgh 
Oour V. Commissioner of Income Tax^ Central Provinces^ 3. LT.C. 
323). I would also urge that while the sum at which house property 
may have been let in the year of account or for part of the year of 
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account is material evidence, it is not conclusive evidence of the 
annual value and that for the purpose of determining this sum all 
the circumstances of the case must be taken into consideration 
{Soratee Bara Bazar Company Limited v. Commissioner of In- 
oome Tax, Burma 6 I.T.O. 21). An English case, the facts of 
which are very similar to this, is Stocks v. Sully (4 T.O. 98) 
where a mother granted to her son a lease of a public house at^a 
rent of £ 19 10s. and where the Court affirmed the determination 
of the Income Tax Commissioners that they were not bound to 
accept the lease in the circumstances as conclusive evidence of 
the annual value of the premises and fixed that value at £ 40. 
The circumstances here are that the assessee in his individual 
capacity gave a lease of this house property to a private limited 
company in which he held a controlling interest and at a rate of 
rent which was only about l-16th of the rent which he was re- 
alising in former years and in the first nine months of the year 
of account before he transferred the property to the private com- 
pany. My respectful opinion is (a) that the question at issue 
is altogether one of fact (b) that a lease deed stipulating an annual 
rental value though a piece of evidence, is not conclusive evidence 
of the bona fide annual value of the property and that in de- 
termining that value all the circumstances of the case must be 
considered. 

4. The second question on which I am asked by their Lord- 
ships to show cause why a case should not be stated is as 
below : 

‘Whether or not there was a succession within the meaning 
of Section 26(2) of the Act of the Jute Mill of the Assessee which 
was sold without transferring the account books, debts and out- 
standings etc.’ 

In this connection, the material facts are as follows. The 
assessee in his individual capacity was the proprietor of a jute 
mill named the Kedarnath Jute Manufacturing Company. This 
mill worked uptil the 9th October, 1932, and on the 12th October, 
1932 the mill was sold to a private limited company styled the 
Kedarnath Jute Manufacturing Company Limited. This private 
company come into existence in May, 1932. The assessee held 
26,396 shares out of the total shares of 26,600 ; 60 were held by 
his nephew J amuna Prosad and the other 64 by outsiders. This 
new company was entitled to start business on the 17th October, 
1932 but, actually began on the 29th October of that year. The 
assessee’s contention before the income-tax authorities was that 
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there was no succession within the meaning of Section 26 of the 
Act and that therefore he was entitled in his individual capacity 
to set off from his profits arising from any other source loss in- 
curred in the jute business in the year of account. The whole 
transaction is very anomalous. There was no deed of transfer and 
tlm property was transferred by a mere cash memo, part of the price 
being represented by the shares which the vendor took in the 
new company. This company took over the buildings, machinery, 
stock and stores on a valuation, while the land on which the mill 
stood was leased by the assessee to the new company on a month- 
ly rent of Es. 60 for 99 years. 

6. Discontinuance was claimed on two grounds — one, because 
there was an interval, between the cessation of the old business 
and the starting of the business by the new company, secondly, 
because the new company did not take over any of the outstandings 
or accept responsibility for the liabilities of the predecessor. This, 
in my respectful view, does not constitute discontinuance. A busi- 
ness of the same character as before is being carried on in the same 
premises and to all intents and purposes so far as the consti- 
tuents are concerned, under the same name and with practically the 
same staff. If the manager is changed or is there was an interval 
of a few days between the cessation of working by the predecessor 
and the commencement of the work by the successor, that makes 
no difference. The old business was not wound up or any new 
business started. The same business continued all through and all 
that happened was that there was a change in the ownership from 
an individual to a limited company. If debts and outstandings 
were not transferred to the new company, I do not think this 
really affects the issue and the reason why no such transfer was 
effected may have been that the liabilities of the old concern were 
approximately equal to the outstanding debts due to it, the former 
figure being 68,842 and the latter 62,589 while a further reason 
for the course adopted in this case may have been that although 
there was technically a succession, the successor was virtually its 
predecessor under another name. 

6. The third question with regard to which I am asked to 
show cause why I should not state a case is as follows : 

‘whether assuming that there was a succession under Section 
26 (2) of the Act the assignee (assessee) was entitled to deduction 
for the losses incurred by him in the business/ 
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The assessee never before raised this question in this form and 
my respectful submission would be that he cannot be allowed to 
raise this question at this stage when it was not raised in this form 
either before the Income Tax Officer, the Assistant Commissioner 
of Income tax or myself. {Trustees Corporation {India) Limited v. 
Commissioner of Income Tax, Bombay^ Privy Council decision, 4 
I.T.O. 378 and Maharaj Kumar Bam Bambijaya Prasad Sing%^ 
Maharaja Bahadur of Dumraon v. Commissioner of Income Tax, 
Bihar and Orissa 7 I.T.C« 483). Before me the assessee claimed 
set off of this loss against his profits, definitely on the ground that 
there was discontinuance. He did not put his case in the form now 
presented before their Lordships. He resolutely repelled any 
suggestion even as to there having been any succession in this case. 
So the question as now framed was never before the Income Tax 
authorities and as such I would respectfully urge that the assessee 
is now debarred from raising this question at this stage. Should 
their Lordships however not accept this view but hold that this 
question can now be raised, it would certainly be a question of law. 
But I would submit that as the answer to the question should be 
in the negative, I should not be asked to state a case on this ques- 
tion either. If there was a succession within the meaning of 
Section 26 (2), assessment in respect of this income must be made 
on the successor, that is, on the private company and not on. this 
individual and the profit or loss resulting from the working of this 
business in the year of account must be taken into consideration in 
determining the successor’s profits. It is true that under Sec- 
tion 24 (1) where any assessee sustains a loss of profits or gains in 
any year under the heads mentioned in Section 6, he should be 
entitled to have the amount of the loss set off against his income, 
profits or gains under any other head in that year. This section, 
however, has, in my respectful opinion no applicability in this case, 
because under Section 26 (2) of the Act he is not an assessee in res- 
pect of this business from which a loss accrued in the previous year 
and it would certainly be anomalous if the position were that in 
case of a succession under Section 26 the predecessor could claim 
to set off a loss against ^lis other income, while the successor must 
be taxed in respect of the profits of the transferred business. 

7. For the reasons stated above, it is respectfully urged that 
this rule should be discharged with costs ”• 

8. JV. Banerji, for the assessee. 

Dr, B, B. Pal, for the Commissioner of Income Tax. 

X— 20 
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Dbbbyshibb, C. J. — This Exile must be discharged with costs. 
In the letter which the Income Tax Commissioner has sent 
to this Court under the rules of this Court showing cause against 
the Eule which we ordered to issue, the first question submitted is 
** Whether a lease deed stipulating an annual rental of a house 
p^yjperty is not conclusive evidence to prove the bona fide annual 
value as stipulated by Section 9 (1) of the Income Tax Act The 
Commissioner of Income Tax submits that the question is altoge- 
ther one of fact and that a lease deed stipulating an annnal rental 
value, though one piece of evidence is not conclusive evidence of 
the bona fide annual value of the property and that in determining 
that value of the property all the circumstances of the case must 
be considered. Mr. Banerji who appears in support of this Eule 
admits that that contention is right. 

The second question submitted “ is whether or not there was 
a succession within the meaning of Section 26 (2) of the Act to the 
Jute Mill of the assessees which was sold without transferring the 
account books, debts and outstandings etc.” The Income Tax 
Commissioner has set out the facts relating to the transfer of 
building machinery, stocks and stores and the land on which he 
built. He submits this again as a question of fact. I think that 
it is a question of fact and Mr. Banerji does not argue to the 
contrary. So, that question goes. 

The third question with regard to which the Commissioner 
of Income tax is asked to show cause why he should not state a case 
is as follows : “ Whether assuming that there was a succession 
under Section 26 (2) of the Act the assessee was entitled to the 
deduction for the losses incurred by him in the business The 
Commissioner of Income Tax says that that question was never 
raised before in this form and in his submission the assessee ought 
not to be allowed to raise it at this stage when it was not raised in 
this form either before the Income Tax Officer, the Assistant Com- 
missioner of Income Tax or the Commissioner of Income Tax. 

Now, this Eule was issued under the provisions of Section 66 
of the Income Tax Act. Section 66 sub-Section (1) is as follows : “ If 
in the course of any assessment under this Act or any proceeding 
in connection therewith other than a proceeding under Chapter 
VIII, a question of law arises, the Commissioner may, either on 
his own motion or on reference from any income tax authority sub- 
ordinate to him, draw up a statement of the case and refer it with 
his own opinion thereon to the High Court.” The Eule was not 
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issued under that section. The Rule was applied for under the next 
sub-section, sub-Section (2) of Section 66, which says ‘‘ within 
sixty days of the date on which he isjserved with notice of an order 
under Section 31 or Section 32 or of an order under Section 33 
enhancing an assessment or otherwise prejudicial to him or of a 
decision by a Board of Referees under Section 33-A the asseseee 
in respect of whom the order or decision was passed may, by ap- 
plication accompanied by a fee of one hundred rupees or such 
lesser sum as may be prescribed, require the Commissioner to 
refer to the High Court any question of law arising out of such 
order or decision, and the Commissioner shall, within sixty days 
of the receipt of such application, draw up a statement of the case 
and refer with his own opinion thereon to the High Court. Pro- 
vided that a reference shall lie from an order under Section 33 
only on a question of law arising out of that order itself and not 
on a question of law arising out of a previous order under Section 
31 or Section 32, revised by the order under Section 33. Provided 
further that if in exercise of his power of revision under Sec- 
tion 33, the Commissioner decides the question or^if the Commis- 
sioner rejects the application on the ground that it is time barred 
or otherwise incompetent, or if, in exercise of his powers under 
sub-section (3), the Commissioner refuses to state the case, the 
assessee may within thirty days from the date on which he re- 
ceives notice of the order passed by the Commissioner withdfraw 
his application, and if he does so, the fee paid shall be refunded*’. 
Then sub-section (3) says “ If on any application being made 
under sub-section (2) the Commissioner refuses to state the case 
on the ground that no question of law arises the assessee may ap- 
ply within six months from the date on which he is served with 
notice of the refusal to the High Court, and the High Court, if it 
is not satisfied of the correctness of the Commissioner’s decision, 
may require the Commissioner to state the case and to refer it, 
and, on receipt of any such requisition, the Commissioner shall 
state and refer the case accordingly The rest of the sub-section ' 
is not relevant. 

On the 22nd December, 1934, the assessee purported to make 
an application under Section 66 (2) of the Income-tax Act headed 
“For the assessment year 1933-34”, saying “Your petitioner most 
humbly prays that the following points of law which arise out of 
the assessment proceedings to the assessee named above, may 
kindly be referred to the High Court of Judicature at Calcutta, 
under Section 66 (2) of the Indian Income tax Act, XI of 1922, 
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for determination with reference to the facts and circumstances 
of the case referred to above. 

(1) Whether a lease deed stipulating an annual rental value of 
a house property is not a conclusive evidence to prove the hma 
fide annual value as contemplated by Section 9 (1) of the Insome 
Tax Act ? 

(2) Whether the Income Tax Officer was right in assessing 
to income tax the same income under Section 9 twice, vie., once 
in the hands of the lessor and for the second time in the hands of 
the lessee ? 

(S) Whether or not there was a succession within the mean- 
ing of Section 26 (2) of the Act to the Jute Mill of the assessee 
which was sold without transferring the account books, debts and 
outstandings, etc. ? 

Your petitioner would be much pleased to withdraw the 
above application if the points of law were decided under Section 
33 of the Act no prejudicial to the interests of assessee. 

The question we are concerned with now, as 1 read out before 
is whether assuming that there was a succession under Section 25 
(2) of the Act the assessee was entitled to deduction for the losses 
incurred by him in the business. It is quite clear when the appli- 
cation made by the assessee under Section 66 (2), which is the 
foundation of this proceeding, was made, that the question which 
is now sought to be raised was never mentioned at all. It is ano- 
ther matter due to an after-thought, which has been raised since. 
Under those circumstances it appears to us that the assessee is 
not, to use the words of the Act, entitled to require the Commis- 
sioner to refer to this Court this particular question of law. if 
he were in a position to do that he should have raised it in his 
application under Section 66 (2). That he did not do. Consequ- 
ently we do not order that the Income Tax Commissioner should 
state a case on this particular question. 

The result is that the Buie issued in this matter is discharged 
with costs. The total costs of the Income Tax Commissioner are 
assessed with the consent of the applicant at Bupees one hundred 
and fifty. 

CosiBLLO, J. — ^I agree. 


Buie discharged. 
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[In the Calcutta High Ooubt]. 

In the matter of GOPIRAM GOBINDEAM. 

Sib Habold Dbbbyshibe, C. J., and Costello, J. 

February 28, 1936. 

Appeopbiation of Payments — Gbnbbal Rule — ^Mobtgag'& 
Deed — Stipulation that Payment Should be Cbedited in 
THE PiBST Instance Towabds Intebest — Appeopbiation To* 
WARDS PbINOIPAL — LEGALITY — EePERENCB — FoRM OF QUESTIONS 
— Combined Questions, Impropriety of — Indian Income Tax 
Act (XI OF 1922), Section 66 (2). 

Where interest is outstanding on a principal sum due and the 
creditor receives an open pay ment from the debtor withotit any 
appropriation of the payment as between capital and interest by 
either debtor or creditor^ the presumption is that thepaymentis at- 
tributable in the first instance towards the outstanding interest. 

Further^ where there is a definite stipulation in a mortgage 
deed that moneys paid should he apporpriated in the first instance 
towards interest and the balance set off against the principal^ 
income-tax authorities are entitled to assume that the mortgagee 
has applied the moneys received in accordance with the provisions 
of the mortgage deed, that is to say, that the mortgagee has appro ^ 
priated the moneys in the first instance towards the interst. 

Derbyshire, C.J. — When questions are referred for the opinion 
of the High Court two or inore questions should not be combined and 
rolled up in the form of one question. Each question must be stated 
separately. Further, the questions should not be divorced from the 
facts of the particular case and should not he in the abstract. 

Commissioner of Income Tax, Bengal v. Sib Kameswab 
Singh [1933] (L L. R. 12 Pat. 318 ; 1933 1 I. T. R. 49 ; 6 LT.C. 
401 ; A.I.R. 1933 P.C. 108) applied. 

Case stated by the Commissioner of Income Tax, Bengal, 
under Section 66 (3) of the Indian Income tax Act in the matter 
of the assessment of Gopiiam Gobindram for the year 1932-3d« 
[Ref. No. 8 of 1934]. 

The facts appear from the following statement of the Com- 
missioner. 

STATEMENT OF CASE. 

“ As directed by Their Lordships, the Hon’ble Judges of the 
Calcutta High Court in their order dated the 9th January, 1935 , and 
uassed under Section 66 (3) of the Income Tax Act. a statement o f 
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case is drawn up and submitted for Their Lordships'^ decision on 
the question of law formulated immediately below : — 

“ Whether it is open to a mortgagee notwithstanding the mort- 
gage deed to apply payments, or imcase when the mortgagee has 
taken possession, the net realisations of the mortgaged property, 
tewards interest, bo appropriate such payments or realisations with 
or without the consent of the mortgagor towards principal ? ” 

2. Facts of the Case. — This matter arises out of assessment 
made for the year 1932-33 by the Income Tax Officer, District IV 
(2), on the assessee, a Hindu Undivided Family, and on the income 
of the year of account 1987-88, Bathjatra ending in June or July 
1931. For that assessment the assessee submitted a return on 20th 
September, 1982 under Section 22 (2) of the Income Tax Act 
showing a loss of Rs. 44,297 and was assessed on 16th December, 
1932 by the Income Tax Officer on a total income of Rs. 89,087 
made up as follows : — 



Bs. 

Interest on securities 

610 

Income from property 

... 67,013 

Income from business 

... 13,304 

Income from other sources 

8,206 


Total 89,087 


On appeal the Assistant Commissioner on 4th December, 1933 
reduced the assessment by a sum of Rs. 12,000 (this being the 
amount which ihe Income Tax Officer had calculated and taxed as 
interest accrued on the outstandings of a constituent in the year 
of account on the ground that it was humanly certain that not 
only would no interest be realised from this constituent but in all 
probability the principal itself was endangered. 

3. The material facts out of which this question now before 
Their Lordships has arisen are set out below. Raghunath Das 
Shewlal had in the year 1908 taken a lease for a period of 38 years 
of premises at 63, Olive Street, from one Nando Lai Mullick. These 
leaseholders are related by marriage to the assessee and when they 
found themselves in financial difficulties at a later date, they 
borrowed five lakhs of rupees in 1929 from the assessee and by a 
deed dated the 2Srd July of that year, a copy of which is appended 
to this statement of case and marked A, they gave a mortgage of 
this leasehold property to the assessee. By a further and supple- 
mentary deed dated the 14th January, 1930, a copy of which is 
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marked B and appended to the statement of case, a further loan 
of one lakh of rupees was made by the assessee to the same party 
on the security of the same property. The material terms of these 
deeds are that the rate of interest on the loan was to be 10 annas 
per cent, per month, that such interest was to be paid monthly, 
that in the event of simple interest for any consecutive period of 
12 months remaining unpaid the borrower will have to pay com- 
pound interest at the rate of 10 annas per cent, for each month, 
that the borrower was to make payments at the rate of Es. 7,600 
per month, that such payments were to be credited in the first 
instance towards interest and the balance set oft against the 
principal due and that in default of this payment the assessee 
creditor was to enter into possession of the property and, while in 

possession, to realise and receive the rents, etc and to apply 

the net rents, etc., remaining after paying and discharging all 

costs of realisation, etc firstly in paying themselves the 

monthly instalments of interest and secondly in applying the 
residue in and towards the reduction of the principal monies. In 
accordance with the terms of this agreement, the assessee took 
possession of the property in March 1932, that is, after the year 
of account with which we are here concerned and remained in 
possession for some time from that date. 

4. Against the six lakhs of rupees principal advanced there 
was a payment of Es. 80,000, in 1986-87 that is, the year prior to 
the year of account with which we are here concerned. The 
annual interest due for that year was Es. 45,000 so that if this 
receipt had been dealt with in the manner directed in the mortgage 
deed, there would have been allocated a payment of Es. 36,000 
towards capital reducing the loan to Es. 6,66,000 as at the begin- 
ning of 1987-88, while Es. 46,000 would have been treated as 
interest accrued and actually received in that year (1986-87). 
Taking the principal outstanding at the beginning of 1987-88 as 
Es. 5,66,000 the interest accruing on that sum in this year would 
be Es. 42,376 and in that year the assessee actually received from 
the debtor Es. 1,24,934 in all and in spite of the fact that the 
assessee appropriated the whole of the receipts in the year 1987-88 
to capital, the Income Tax Officer allocated the sum of Es. 42,876 
to interest for that year and taxed it accordingly. 

6* The assessee’s case is that in view of the fact that the 
lease would expire in 1946 and the property would then revert to 
the original owner, he is not likely to be able to recover the whole 
of the principal advanced and that being the position he is justified 
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in allocating and entitled to allocate all payments towards the 
reduction of capital for the time being, while the Income Tax 
Officer has argued that the gross income from the property in 
question being about Es. 1,20,000 though there may have been 
a fall in recent years on account of trade depression, while the 
expenses including rent to superior landlord, municipal taxes and 
repairs, lighting, etc., total only Es. 47,200 there is a surplus of 
Es. 72,800 for payment both towards interest and principal and 
therefore the assessee has no reason to assume that he will not 
get a return of the whole of the capital as well as a payment of the 
interest accrued before the expiry of the lease in 1946. It is true 
that the assessee in the year of account credited all payments made 
by the debtor against the principal of the loan made and has not 
applied these receipts or any portion of them in the first intance 
towards payment of the interest due though according to the 
mortgage deed, he was specifically bound to do so. It was alleged 
by the assessee before the Assistant Commissioner that he treated 
these receipts as he has done, in accordance with the subsequent 
agreement between him and the debtor but no evidence on that 
point was produced before the Assistant Commissioner. The 
assessee executed in December 1938 an agreement, appended 
hereto and marked C, with the debtor in which the history of 
this loan is narrated and in which it is further stated “as and 

from the date of taking possession the mortgagees shall and 

will out of the monthly realisation apply the residue of the 

collection and rents towards the reduction of the capital money due 

and that after the liquidation of the principal money the 

residue of the gross rents shall be applied in and towards 

payment of the interest and compound interest accruing and 

accrued due and that interest shall be calculated in the same man- 
ner as is provided in the said two indentures of mortgage”. This 
agreement of 1933, after stating how the interest was payable 
monthly with compound interest and when and why the mortga- 
gees took over possession of the said mortgaged premises, recites 
that it was agreed that the mortgagees would, out of the realisa- 
tions, pay the outgoings as provided for in the said indentures of 
mortgage and wonJd apply the balance representing the net realisa- 
tions towards reduction of the principal money bearing the accru- 
ing interest and compound interest in terms of the said indentures 
of mortgage, outstanding to be recovered after the satisfaction of 
principal money. The date of taking possession is March 1982 
while the present assessment is one of the income of the account- 
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ending in June 1931 and it is amply clear that the assessee has 
not, as yet, waived his claim to the interest. 

6. Opinion of the Commissioner. — I have set out the facts of the 
case above. The question on which I have been asked to state 
the case is ** Whether it is open to a mortgagee notwithstanding 
ai stipulation in the mortgage deed to apply payments, or in casg 
when the mortgagee has taken possession the net realisation or 
realisations, with or without the consent of the mortgagor towards 
principal?” In so far the question refers to appropriation with 
the consent of the mortgagor it is sufficient to say that there is no 
evidence that the payments in question were appropriated towards 
the principal with the consent of the mortgagor. In fact no such 
consent was sought for or obtained ; and in view of the terms of 
the mortgage and of the specific directions in the mortgage deeds 
themselves {such consent cannot, in my opinion, be held to be im- 
plied. I have set out the relevant terms of the mortgage deeds. 
In view of the provisions for compound interest on outstanding 
interests it is clear that the direction for appropriation was for the 
benefit of the debtor and it was not therefore open to the mortga- 
gee to disregard this express direction in the matter of appropria- 
tion of payments. Appropriation towards principal keeping the 
interest outstanding does not in the least benefit the mortgagor 
inasmuch as interest will run on the outstanding interest. It fur- 
ther appears that compound interest will be charged on the out- 
standing interest, and this will certainly make the position of the 
debtor worse if payments be not appropriated towards liquidation 
of the interest first. The appropriation in question was made by 
the assessee without any consent of the mortgagor, either express 
or implied, and in my opinion the question, in so far as it relates 
to the appropriation without the consent of the mortgagor, should 
also be answered in the negative. It is to be remembered in this 
connection that the assessee keeps his accounts on a mercantile 
basis and accrued interest is therefore legally taxable and apart 
from this, payments of an amount much greater than the interest 
accrued were actually made in the year of account, so that in fact 
we are taxing not merely accrued interest, but the interest which 
has both accrued and been paid. 

The question further refers to appropriation of the realisations 
by the mortgagee when in possession. It may be pointed out here 
that so far as the present assessment is concerned it relates to a 
period before the mortgagee took possession and consequenMy in 
the facts and circumstances of this case that question would not 
J— 21 
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arise. But as I have been asked to state a case on such supposi- 
tion as well I would submit that in view of the terms of the 
mortgage, realisations by the mortgagee in possession will stand 
on the same footing as payments made by the mortgagors so far 
as the question of appropriation is concerned. 

7. I do not think Section 60 or 61 of the Contract Act has 
any applicability, for there are circumstances indicating to which 
debt the payment is to be applied (please see the mortgage deeds). 
The debtor gave his directions in the mortgage deeds themselves 
and the creditor is bound to apply the payments in the manner 
indicated in the said deeds. I think that the observations of the 
Judicial Committee of the Privy Council in the case of Maharaja 
of Darbhanga reported in 6 I.T.C. 401 (407) [Commissioner of 
Income Tax^ Bihar d Orissa v. Sir Kameshwar Singhs 1933 LT.E. 
94] are of some assistance in determining the point at issue. 
There it is observed — “Now where interest is outstanding on a 
principal sum due and the creditor receives an open payment 
from the debtor without any appropriation of the payment as 
between capital and interest by either debtor or creditor the pre- 
sumption is that the payment is attributable in the first instance 
towards the outstanding interest 

Here the case against the assesses is stronger still for the pay- 
ment can hardly be held to be an open one in view of the specific 
stipulation in the mortgage deeds that all payments were to be 
credited in the first instance, towards interest. In my respectful 
opinion, therefore, the question as formulated above should be 
answered in the negative 

Dr. B. B. Pal for the Commissioner of Income Tax. 

Dbbbyshibb, C.J. — Here the borrower is making payments 
to the lender under a mortgage deed at the rate of something over 
Es. 7,600 per month. The mortgage deed stipulates that the rate 
of interest on the loan is to be ten annas per cent, per month, 
that such interest is to be paid monthly, that in the event of simple 
interest for any consecutive period of twelve months remaining 
unpaid the borrower will have to pay compound interest at the 
rate of ten annas per cent, for each month, that the borrower is 
to make payments at the rate of Es. 7,600 per month, that such 
payments are to be credited in the first instance towards interest 
and the balance set off against the principal due and that in de- 
fault of this payment the assessee creditor is to enter into pos- 
session of the property and, while in possession to realise and 
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receive che rents etc., and to apply the net rents etc., remaining 
after paying and discharging all costs of realization, firstly , in 
paying himself the monthly instalments of interest and secondly^ 
in applying the residue in and towards the redaction of the 
principal monies. We are told that in accordance with the terms 
of this agreement the assesses took possession of the property ^in 
March 1932 and the question that has been propounded is this 
whether it is open to a mortgagee notwithstanding a stipulation 
in the mortgage deed to apply payments, or in case when the 
mortgagee has taken possession, the net realisations of the mort- 
gaged property towards interest, to appropriate such payments or 
realisations with or without the consent of the mortgagor towards 
principal?” We are concerned only with the first alternative, 
namely, before the mortgagee has entered into possession ; we are 
not concerned with any other case ; that is the only case that 
arises here. 1 think the principle to be applied has been laid 
down in the case of the Maharaja of Dharbhanga [1933 I.T.E* 
94 at p. 103 ; 6 LT.G. 401 at page 407 J * where interest is out- 
standing on a principal sum due and the creditor receives an open 
payment from the debtor without any appropriation of the pay- 
ment as between capital and interest by either debtor or creditor, 
the presumption is that the payment is attributable in the first 
instance towards the outstanding interest.” I think that principle 
is applicable to this case. But beyond that there is the definite 
stipulation in the mortgage deed that the money paid is to be 
appropriated, in the first instance, towards payment of interest 
and the balance set off against the principal due. It seems to me 
that what the mortgagee must do here is to apply the money 
received in accordance with the provisions of the mortgage deed. 
The income tax authorities are certainly entitled to assume that 
he is doing it. In my view there can only be one answer to the 
question with which we are concerned and the answer to the 
question is in the negative and the Commissioner of Income Tax 
will have the costs of these proceedings. 

We have something to say about the form of the question as 
originally suggested by the petitioner in this case. Two questions 
were rolled up in the form of one question. We had endeavoured 
to answer it in the light of the facts stated in this particular case. 
We think that when questions are asked for our opinion one 
question should be asked at a time : an attempt should not be made 
to combine two or more questions in the form of one question. 
Further, the questions should not be divorced from the facts of 
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the particular case and should not be in the abstract as is the 
case here. 

Costello, J. : — 1 agree. 

Beferenoe answered accordingly^ 


[In the Calcutta High Court.] 

In the matter of AMULYADHAN ADDY AND OTHERS. 

SiB Harold Debbtshibe, G. J. and Costello , J. 

March 8, 1936. 

Allowances — Assessment op Pbopbbty — Interest on 
Mortgage — Property op Hindu Undivided Family — Interest 
Paid on Mortgage Executed by Some Members Only — Busti 
Lands — Interest on Mortgage Created fob other Purposes 
— Whether Allowable — Indian Income Tax Act, (XI op 1922), 
Sections 9 (3) (iv), 12. 

When the assessee is a Hindu, undivided family and is being 
assessed in respect of income under the head * property * under 
Section 9 of the Indian Income Tax Act, the word ‘ mortgage * in 
Section 9 {1) {io) refers to a mortgage by the Hindu undivided 
family as such and does not also include a mortgage by any 
individual member or members of his or their shares only of such 
property. 

In an assessment under 8ectio7h 12 of the Indian Income Tax 
Act, for busti lands the income is not to be computed after deduct- 
ing the interest on the mortgages on such properties from the gross 
realisations in eases where the mortgages have not been made for 
any purposes of the said properties but for raising a loan for 
some other purposes of the assesses^ 

Case stated by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act in the matter 
of the assessment of Amulyadhan Addy and others a Hindu un- 
divided family for the year 1933-1934. [Eef. No. 8 of 1935.] 

STATEMENT OF CASE. 

“ At the request of the applicant, the two questions of law 
formulated in paragraph 7 of this statement of case are submitted 
to their Lordships, the Hon’ble Judges of the High Court, for 
favour of their decision. 
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2. Facts of thb case. — This matfier arises oat of an assess- 
ment made for the year 1933-34 on the income of the assessee 
from a business in paddy and rice, from moneylending, from 
income from property (assessed under Section 9 of the Act) from 
ground rent and from dividends, the accounting year being 1J39 
Akshoy Tritia year ending on some date in April 1932. 

3. The Income Tax Officer in the assessment proceedings 
computed a total assessable income as below« 

Bs. 

Property ... 12,693 (taxable under Section 9) 

Busti land (Section 12) ... 22,122 
(Income from rent from 
ground the buildings 
whereon do not belong 
to the assessee). 

Bice and paddy business 
at 78, Chetla Boad, 

Calcutta ... ... 2,178 

Bice and paddy business at 

74, Chetla Boad, Calcutta... 2,384 

Dividends ... ... 126 

Total ... 39,503 

Less loss in money-lending 

business ... ... 351 

Total income 39,152 

While the Assistant Commissioner on appeal reduced the 
assessment in some immaterial particulars and computed an 
income as below 

Bs. 

Property ... 12,693 (taxable under Section 9) 

Business ... 1,777 

Other, sources (Section 12) 22,068 

Total ... 36,538 

4. The assessee, a Hindu undivided family governed by the 
Dayabhaga School of Hindu Law, had at some earlier date taken a 
loan from Baja Janakinath Boy on the security of part of his house 
property, his busti land, his share in an agricultural estate, certain 
holdings in stocks and shares and his stock-in-trade in his paddy 
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and rice business and at a later date had borrowed money from 
the Bhowanipore Banking Corporation, Ltd., on the same secu- 
rity, at a rate of interest of 9 per cent. Later still certain mem- 
bers of the assessee Hindu undivided family with a 12 annas 
interest in the family property had executed a third mortgage in 
favour of the Khulna Loan Company, giving in security their 
share in five separate house properties hitherto unmortgaged. It 
is to be noted that only 12 annas interest in this property was 
mortgaged and that the 4 annas share did not come in as he 
secured his share of the amount necessary to meet the creditors 
from his own individual property or from the family of his wife. 

6. In the year of account the amount paid or payable on the 
first two mortgages by way of interest was Es. 42,917 and the 
amount of interest paid or payable on the third mortgage was 
Bs. 7,236. 

6. In the assessment the amount of interest of Bs. 7,236 on 
the third mortgage as stated above has been altogether disallowed 
as a deduction, while the interest of Es. 42,917 on the first two 
mortgages has been allocated to the respective properties mort- 
gaged, Es. 7,716 being allocated to the husti lands, and the amount 
thus allocated to the husti lands has not been allowed as a deduc- 
tion as the income derived from that property has been assessed 
under the head ** Other sources ” (Section 12 of the Income Tax 
Act), and as, according to the Income Tax Officer, that section 
does not admit of any such allowance. 

7. The two relevant questions formulated by the assessee 
for reference to the High Court run as follows ; — 

(1) ** Whether the deduction for interest on mortgage under 
Section 9 (1) (iv) is allowable in all cases of mortgage or only 
when a mortgage is created by all the co-owners of the property ? 

and (2) Whether in an assessment under Section 12 for busti 
rents the real income as computed after deducting mortgagee’s 
share of income, otherwise interest on mortgage, or the gross 
realisation from the source is to be taken for income 

As these two questions do not appear to me to be happily 
phrased I do not refer them to the Hon’ble High Court in that 
form but refer the following two questions in their stead : — 

“ (1) When the assessee is a Hindu undivided family and is 
being assessed in respect of income under the head * Property’ 
under Section 9 of the Income Tax Act, whether the word ‘ mort- 
gage ’ in Section 9 (1) (iv) refers to a mortgage by the Hindu 
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undivided family as such or whether it includes also a mortgage of 
his share only of such property by any individual member thereof 
for his own purposes 

(2) ‘‘Whether in an assessment under Section 12 for busti 
lands the income is to be computed after deducting from the gross 
realisations, any interest on mortgage of such properties such mort- 
gage having been made not for any purposes of the said propesties 
but for raising a loan for some other purposes of the assessee ?*’ 

8. Opinion of the Commissioner. — My own opinion on ques- 
tion (1) which I respectfully submit is as follows : — Under Sec- 
tion 9 (1) (iv) of the Act where the property is subject to a 
mortgage or other capital charge, an allowance is to be made in 
respect of the amount of any interest on such mortgage or charge. 
In my view, an allowance cannot come within that clause unless 
the interest is payable by the assessee (in this case, the Hindu un- 
divided family) and in the present case the interest is not so pay- 
able but payable only by certain members of the family. No part 
of the mortgage money is payable by the undivided family as such 
and if the undivided family be taken as a separate entity distinct 
from its constituent members, as Z think it must, for income tax 
purposes, then if the family as such is not liable to pay it should 
not also be able to claim any deduction on this account. Farther, 
it is to be borne in mind that what is assessed under Section 9 of 
the Act is the bona Jide annual value of property and the principle 
underlying that section appears to be that we should take the 
figure which can reasonably be accepted to be the income of the 
assessee on this account and in calculating this figure to make 
allowances for such interest on mortgages as may have to paid 
out of these probable annual realisations. This calculation has no 
concern with the selling value of the property and consequently 
the amount of interest en a mortgage effected by individual mem- 
bers of their shares in the property will not have to be paid out of 
the probable annual realisations of the family and so no allowance 
can or should be made for such interest under Section 9 (1) (iv) of 
the Act. In my respectful opinion therefore, the correct answer 
to this question is that an allowance is to be made in respect of 
the interest on a mortgage or charge only when the mortgage or 
charge is created by all the co-owners of the property. 

9. In raising question 2 the assessee does not claim that the 
interest in question will fall within Section 12 (2) and in fact the 
interest paid is not any expenditure incurred for the purpose of 
making or earning the income, profits or gains of the hueti lands. 
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It is admitted that the loan for which the mortgage of these 
husti lands was made had nothing to do with the acquisition, 
maintenance, improvement or mangement of such properties and 
it was in no way connected with these properties. The contention 
of the assessee is that as soon as a property is mortgaged the 
realisations from that property no longer wholly belong to its owner 
themiortgagor. According to his contention a portion of the rents 
and profits legally belongs to the mortgagee on account of interest 
and the balance, if any, alone belongs to the mortgagor. As a 
general proposition of law his contention is, in my opinion, wholly 
untenable. A mortgage does not necessarily divert the income of 
the property either wholly or partially to the mortgagee. The 
property is only a security for the repayment of the loan and 
nothing else. 

In some special cases the mortgagee might be given some in- 
terest in the rents and profits. But in the present case the mortg- 
age is a simple one and it is not contended that the mortgagee, 
as of right, could have appropriated any portion of such rents and 
profits. No portion of the rents and profits of the property was in 
anyway assigned to the mortgagee and in my opinion it is idle to 
suggest that the whole realisations did not legally belong to the 
assessee. In fact the rents and profits were wholly realised by 
the assessee and they showed this realisation in their return. The 
income was their income, and it does not matter how they ulti- 
mately spent the same. As an expenditure it might have been an 
allowable deduction only if it were of the description of expendi- 
ture allowable under the relevant sections. 

10 (a). It is an accepted principle of fiscal law that if an 
assessee claims any sum as an admissible deduction from taxable 
profits, the onus is on him to prove that the sum so claimed is an 
admissible deduction. Now, if we contrast Section 9 of the Act 
with Section 12, we find that the former section specifically provi- 
des for the allowance of such a claim. There is no such provision 
in Section 12 and the inference is that it was not intended that 
such a claim should be allowed.; 

10 (&). The sum of Es. 7,716 allocated against income from 
mortgaged husti land taxable under Section 12, was not allowed as 
a deduction from income under that head, as there was no evidence 
from which it could be shown or even inferred that the expenditure 
was necessary for earning the income, profits or gains sought to be 
assessed under that section and indeed the assessee’s representative 
admitted at the time of assessment that the loan in question was 
not raised for the purpose of purchasing that 6tts«land but for the 
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purpose of purchasing other land or constructing buildings on 
other properties. Under that section the income, profits and gains 
are to be computed after making allowance for any expenditure 
(not being capital expenditure) incurred solely for the purpose of 
making or earning such income, profits or gains. In this case, 
even if this mortgage had been incurred for the purpose <jf 
acquiring capital to purchase the property I am doubtful if the 
interest paid on that loan would even then have been an admissible 
deduction, for, in my view, the expenditure would, even in that 
case, have been incurred not for the purpose of making or earning 
the income, but for the purpose of acquiring the capital assets 
from which the income was subsequently derived. But here it is 
not contended that the loan in question was raised either for 
acquiring or improving the assets, from which this income taxable 
under Section 12, is earned. 

11. It is respectfully urged that this question should be ans- 
wered in favour of the revenue. 

12. The assessee has formulated a third question, but as I 
propose to deal with that matter under Section 33 of the Act, I 
will not trouble their Lordships with it. 

18. It is respectfully requested that a copy of their Lord- 
ships* decision may be forwarded to me in due course.** 

Mr, Sen^ for the assessees. 

B. Bn Palf for the Commissioner of Income Tax. 

JUDGMENT. 

CosTBiiLO, J. — The two questions on which we are asked to 
express our opinion have arisen in connection with an assess- 
ment made in the year 1983-34 on the income of the assessee derived 
from business in paddy and rice, and in money lending; and on 
income derived from properties assessed under Section 9 of the 
Indian Income Tax Act, XI of 1922, and from ground rents and 
dividends. There is also an item in the assessment which is des- 
cribed busti lands. That was assessed under Section 12 of the 
Indian Income Tax Act of 1922. The assessee is a Hindu undivid- 
ed family governed by the Dayabhag School of Hindu Law. At 
some date long anterior to the date of the assessment that family 
had taken a loan from Raja Janaki Nath Roy on the security of 
part of the house property, busti land, and share in an agricultural 
estate, certain holdings in stocks and shares and the stock-in-trade 
in the paddy and rice business. On a subsequent date the family 
had borrowed money from the Bowanipur Banking Corporation 
1—22 
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Ltd., on the same security at a rate of interest of 9 per cent. Some 
time after that certain members of the Hindu undivided family 
which constitutes the assessee — these members having a twelve 
annas interest in the family property — executed a third mortgage 
in favour of the Khulna Loan Company giving as security their 
ijhare in five separate house properties at that time not subject to 
any mortgage. As the learned Commissioner of Income Tax points 
out it should be noted that only 12 annas interest in these proper- 
ties was mortgaged and the other sharer, the four annas sharer, 
did not come in at all as he raised his share of the amount neces- 
sary to meet their creditors from his own individual property or 
that of his wife^s family. 

In the year of accounting the amount paid or payable on 
account of the first two of the mortgages I have mentioned by way 
of interest was the sum of Es. 42,917 and the amount of interest 
paid or payable in respect of the 3rd mortgage was Es. 7,236. In 
the assessment the amount of interest of Es. 7,236 in respect of 
the 3rd mortgage has been disallowed altogether, that is to say, 
the Income Tax Officer has declined to allow it to be treated as a 
deduction. The sum of Es. 42,917 being the amount of interest 
on the first two mortgages has been allocated to the respective 
properties mortgaged, Es. 7,716 being allocated to the busH lands 
and this amount has not been allowed as a deduction because the 
income derived from the husti lands has been assessed under the 
head “other sources,*’ that is to say under the provisions of Section 
12, of the Indian Income Tax Act. The Income Tax Officer took 
the view that that section does not admit of any such allowance. 

Certain questions were formulated by the Assessee for refer- 
ence to this court. They were in extremely general terms and, as 
the learned Commissioner of Income Tax himself has said, they do 
not appear to be happily worded and accordingly he declined to 
refer them to this court in their original form. He substituted in 
their place two other questions which are the questions we have to 
answer. They are these ; (1) “ When the assessee is a Hindu un- 
divided family and is being assessed in respect of income under 
the head ‘property’ under Section 9 of the Income Tax Act, whe- 
ther the word ‘ mortgage ' in Section 9 (1) (iv) refers to a 
mortgage by a Hindu undivided family as such or whether 
it inclndes also a mortgage of his share only of such property by 
any individual member thereof for his own “ purposes ” ? (2) 

Whether in an assessment under Section 12, for 6 wsiUands the 

income is to be computed after deducting from the gross realisa- 
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tioas, any interest on mortgage of such properties, such mortgage 
having been made not for any purposes of the said properties but 
for raising a loan for some other purposes of the assessee.” In 
order to give answers to these two questions it is desirable to refer 
at the outset to two of the definitions which are contained in 
Section 2 of the Indian Income Tax Act of 1922. Sub-Section^ 
of Sections 2 reads thus : * Asses&ee ’ means a person by whom 
income tax is payable, and sub-Section 9 reads thus — ‘ Person * 
includes a Hindu undivided family. In the previous Income Tax 
Act (of the year 1918) those two sub-Sections were all contained 
in sub-Seotion (2) of Section 2 of that Act, which accordingly 
read thus — * Assessee ’ means a person by whom income tax is 
payable and includes a firm and a Hindu undivided family. Al- 
though in the present Act, assessee in one place is defined as a 
person by whom income tax is payable and in another place 
'^person” is stated to include a Hindu undivided family, the effect 
is the same as that of the definition in the Act of 1919. Putting 
the two things together for our present) purpose it comes to this 
that the assessee with whom we are concerned is a Hindu un- 
divided family. So much has been admitted by Mr. Sen appear- 
ing on behalf of the Assessee. 

Mr. Sen has argued as regards the first of the two questions 
we have to answer that by reason of the provisions in Section 9 
(1) (iv) the position in the present case is that the' property is sub- 
ject to a mortgage — the property which is the basis of the assess- 
ment under Section 9 (1) — and that therefore the assessee is entitl- 
ed to claim as a deduction the amount of interest which is payable 
in respect of the mortgage on a part of the property even though 
that mortgage was effected not by the undivided joint Hindu fami- 
ly as such but only by some of the co-sharers who constitute that 
undivided family. That contention seems to me to ignore the fact 
that the Assessee is the undivided Hindu family — not the persons 
who compose that family but the family taken as a unit ; in other 
words the undivided Hindu family is a single unit for the pur- 
pose of income tax matters. In that view of the position to say 
that merely because certain part of the property had been mort- 
gaged or because persons having a twelve annas share in the 
family property executed a mortgage or mortgages and therefore 
interest payable in respect of those mortgages is a deductible al- 
lowance is to read into Section 9 (1) (iv) words which are not there 
and to make the Section read something like this ; “where proper- 
ty or any part of the property was subject to a mortgage” &c. I 
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am clearly of opinion that Section 9 (1) (iv) of the Act applies 
only when the property, that is to say, the property which con- 
stitutes the taxable property of the undivided Hindu family is sub- 
ject to mortgage. That is not the position here. 

The result is that as regards the first question we are bound 
to say that when the assessee as a Hindu undivided family is being 
assessed in respect of his income under the provisions of Section 
9 of the Income Tax Act, the word ** mortgage ” in Section 9 (1) 
(iv) refers to a mortgage by the Hindu undivided family as such 
and does not also include a mortgage by any individual member 
or members of his or their shares only of such property. 

As regards the second question Mr. Sen has conceded that the 
mortgages that were made in respect of the husti lands were not 
such as would fall within the purview of Section 12 (2) of the In- 
come Tax Act. That sub-section says ** such income, profits and 
gains’* that is to say income, profits and gains referred to in Snb- 
Seotion (1) shall be computed after making allowance for any ex- 
penditure (not being in the nature of capital expenditure) incur- 
red solely for the purpose of making or earning such income pro- 
fits or gains, provided that no allowance shall be made on account 
of any personal expenses of the assessee.” It is obvious that the 
interest payable in respect of the mortgages on tbe husti lands can- 
not by any stretch of language be accurately described as expendi- 
ture incurred solely for the purpose of earning the income which 
is derived by the joint Hindu family from the busti lands. 

The learned Commissioner has pointed out in the statement 
of the case that the contention of the assessee was that as soon as 
a property is mortgaged the realisations from that property no 
longer wholly belong to its owner the mortgagor. According to 
his contention a portion of the rents and profits legally belongs to 
the mortgagee on account of int'erest and the balance, if any, 
alone belongs to the mortgagor.” The learned Commissioner has 
expressed the view that as a general proposition of law this con- 
tention is wholly untenable. With that expression of opinion I 
entirely agree. It is manifest that rents and profits or proportion « 
nate rents and profits derivable from the husti lands were in no 
sense earmarked or allocated for the purpose of paying interest 
due in respect of the mortgages on those husti lands. It was 
open to the mortgagor to discharge his liability for interest by 
using either part of the rents and profits derived from the mort- 
gaged busti lands or by using any other resources if he was so 
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minded. There is nothing whatever to show that the interest 
payable in respect of the mortgages on the busti lands was paid 
out of the rents and profits received by the mortgagor from those 
particular lands. 

It follows therefore that the answer to the second question 
must be this that in an assessment under Section 12 of lands 
the income is not to be computed after deducting the interest on 
the mortgages on such properties from the gross realisation in 
oases where mortgages have not been made for any purposes of 
the said properties but for raising a loan for some other purposes 
of the assessee. 

The Income Tax Department will get such costs of the refe- 
rence as are allowed by the rules. 

Debbyshibe, G.jJ. — 1 agree. 

Reference answered. 
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Whether a firm is registered or unregistered^ a partner's share 
of the loss in the firm can be set off against the profits and gains 
made by him in his individual trade and otherwise. But a partner 
cannot claim to deduct agamst other prof its or gains a sum which 
he has become liable to bear or pay by reason that he has paid or 
will have to pay on accoxmt of the firm more them his share so as to 
give him a right of contribution from the other partner who is 
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insolvent. Though logieally the whole of the loss may in a case 
like this fall upon the solvent partner and not merely his proper 
share of the loss, different considerations arise for income tax pur- 
poses^ A partner in a continuing partnership cannot at the end of 
any yearns trading claim to set off the whole of the firm's loss in 
tJhe previous year treating the other partner as insolvent. He is not 
entitled to do so on the dissolution of the firm^ nor can he later^ 
according as the other partner's insolvency becomes established^ set 
off in one year the whole of such partner' s shares of loss for several 
years. No principle of writing off a had debt could justify such a 
course whether in the year following the dissolution or in some 
subsequent year in which the partner's insolvency has crystallised. 

The hind of account which is necessary between partners to 
settle questions and claims between them is beyond the scope of an 
Income Tax Officer's investigation. His duty is to compute proper- 
ly the profits made my the firm or the loss incurred by the firm and 
for this purpose he has no occasion to embark upon the computa- 
tion of the exact value of any partner's interest in the capital or 
the details of the partner's accounts in the firm's ledger. He has 
only to enquire what is each partner's share. 

The basis of the system of double assessment adopted by the 
Indicm Income Tax Act is that the individual partner is charge- 
able on his share of the firm's profits regardless of all questions 
whether he actually receives it as income paid to him or whether 
under the articles of partnership he is entitled to draw it out. 

The assesses was the sole owner of a money-lending buiness 
and the capitalist partner in a cotton business with another per- 
son S. The cotton business did not prosper and was closed down on 
the 31st Marcht 1930. In the partnership accounts the share of 
each partner in the loss was shown separately. As S was a man 
without any means, the assesses had to bear the ent%re loss in the 
cotton business. On Ist April, 1980, the debit against 8 in the 
partfhership accounts was accordingly transferred to the assesses' s 
money lending accounts and in March, 1931, the debit against 8 
was written off as a bad debt. In calculating the taxable income 
of the assesses for the year ending March 1931 the assesses claimed 
that in addition to his share of the loss incurred by the firm the 
amount thus written off should be set off against his income from 
the money lending business. Held, that the assesses was not entitled 
to have this amount set off against his income either as loss in 
business or as bad debt. From before the moment at which this 
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debt was transferred from the cotton business to the money-lending 
business it was altogether bad. It could not therefore he consider- 
ed as a bad debt made by the assesses in the course of his money- 
lending and still less could it be considered as having become bad 
in the year of accowaU 

COMMISSIONBB OF INCOME TAX, MaDRAS V. Em. Ar. AR. RM. 
Arunaohalam Chbttiab (1934 I.T.E. 401) affirmed. 
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JUDGMENT. 

Sir GtBOBGB Rankin. — This is an appeal by the assessee from 
the decision of the High Court at Madras on a reference made by 
the Commissioner of Income Tax, Madras, under Section 66 (2) of 
the Indian Income Tax Act (Act XI of 1922). The appellant is the 
manager of the Hindu undivided family and the order of assess- 
ment dated March 11, 1932, was in form an assessment to income 
tax of the Hindu undivided family. The year of assessment is the 
year 1931-32 and the year of account is the previous year, vie,, 
1930-31. The appellant took exception to the assessment made by 
the Income Tax Officer on March 11, 1932, as aforesaid, but his 
appeal to the Assistant Commissioner of Income Tax was on 
December 10, 1932, dismissed and the High Court of Madras has 
in effect upheld the orders of the income tax authorities. 

The facts of the case as stated by the Commissioner and as 
appearing by the orders of the Assistant Commissioner and In- 
come Tax Officer [extracts from these orders being exhibited to the 
letter of reference] are as follows. The appellant [for this purpose 
he will be referred to as an individual] carries on a money-lending 
business in various places and in addition is possessed of property 
at various places and of dividends, all of which are subject to Indian 
income tax. At a place called Perambalur he carries on two 
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business, one of which is a business of money-lending, and prior 
to March 31, 1930, he had also carried on, but in partnership with 
one A. Somasundaram Pillai, a third business in the purchase and 
sale of cotton. This business had been started in 1926, the res- 
pective shares of the appellant and Pillai in both profit and loss 
bejng 6/8ths and 3/8ths. It appears that Pillai was a working part- 
ner, a man of little or no means: there does not appear to have been 
any written agreement of partnership, and neither party under- 
took to bring any capital into the partnership in the strict sense of 
this expression — that in the sense in which the word is used in 
clauses (c) and (d) of Section 13 of the Indian Partnership Act (IX 
of 1932), The money necessary for purchasing cotton and carrying 
on the business was provided by the appellant on the terms that 
interest was to be paid upon his advances. In the books of his 
money-lending business at Perambalur these advances were debit- 
ed to the cotton partnership. It is not clear how far interest was 
actually paid in any particular year, but interest was charged and 
was entered in the books of both businesses. The cotton business 
was started in the year 1926, but there is not in evidence any 
statement of the profits or losses of each year, nor of the details of 
the interest account in the books of the money-lending business. It 
it clear, however, that the accounts of the cotton partnership were 
made upon the footing that it was liable to pay interest in respect 
of the advances. The business was a losing one. Accounts were 
first settled between the partners on March 31, 1928, with the 
result that Pillai’s share of the loss up to that date was found to be 
Bs. 9,896 and the appellant’s Bs. 15,660. Thereafter the business 
incurred further losses and when it was discontinued as at March 
31, 1930, Pillai’s share of the further losses was Es. 20,268 and the 
appellant’s Es. 33,780. Pillai’s share of loss debited to his account 
in the partnership books on March 31, 1930 was with interest 
Es. 34,069. 

The appellant in his assessment for the year 1928-29 was 
allowed to deduct his share of the loss in this cotton partnership. 
This presumably refers to the loss made in the year 1927-28. It 
would seem that the appellant in the year of assessment 1930-31 
was allowed to deduct for income tax purposes his share of the 
rest of the partnership losses. In this way 6/8ths of the total losses 
of the firm have in due course been deducted from his other profits 
This was doubtless done in accordance with the ruling gived by the 
Madras High Court in the case of Commissioner of Income Tax^ 
Madras v. Arunachalam Cheitiar where it was held that a partner 
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in an unregistered firm which has made a loss in the year of 
account is entitled to set off his share of the loss against the pro- 
fits and gains made by him in his individual trade and otherwise. 
At no time bef ore the year of assessment with which we are now 
concerned (mjsf., 1931-32) does it appear that any attempt was 
made by the appellant to claim that his partner Pillai being uh- 
able to meet any share of the firm loss, the appellant, for pur- 
poses of income tax could claim to deduct from his other profits 
any greater share than 6/8ths of the losses of the cotton firm. In 
particular, although the cotton business was closed at the end of 
the year 1929-30, on March 31, 1930, no such claim was made 
in respect of the year of assessment 1931-32 for which assess- 
ment the last year of the cotton business was the year of account. 

What happened after March 1930, was as follows. On April 
1, 1930, the debit against Pillai in the books of the cotton partner- 
ship was transferred to the account of the appellant’s money-lend- 
ing business at Perambalur. The meaning of this transfer and its 
justification invite comment which may be postponed for the pre- 
sent. On September 29, 1980, a further debit was made to this new 
account of Es. 2,669 by way of interest, bringing the total debit to 
Bs. 36,638. On this date Pillai gave to the appellant a promissory 
note for this amount, and a fresh folio was opened in the books of 
the appellant’s money-lending business styled “A. Somasundaram 
Pillai, Promissory Note Account On March 28, 1931, the ap- 
pellant took from Pillai a mortgage of certain house property for 
Es. 500. On March 31, 1931, that is on the last day of the year 
of account with which the present assessment is concerned, the 
appellant wrote off the balance Es. 36,138 as a bad debt. 

In his assessment for 1931-32 the appellant claimed to deduct 
the above sum of Es. 36,138 from the amount of the profits of his 
money-lending business at Perambalur for the year 1930-31. It 
would seem that apart from this deduction the money-lending 
business in the year of account made a loss, but the appellant in 
that year had other taxable profits. 

The income tax authorities, supported by the High Court of 
Madras, have disallowed this claim, which in form, as already 
shown, was a claim to have an allowance in respect of a bad debt 
made in the year of account by the money-lending business at Per- 
ambalur. The question which, the appellant desired the Commis- 
sioner to refer to the High Court was framed by him as follows : 

** Whether the debt of A. Somasundaram Pillai written 
off as an irrecoverable loan in the year of account is not 
1—23 
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liable to be deducted from the aasessee/s income for the 
year ? ” 

The Commissioner being of opinion that in fact no l6an was 
ever made by the appellant’s money-lending business at Peramba. 
lur to Pillai, refused to state the question in this form, but refer- 
red for the decision of the High Court the following question : — 

“ Whether the ex-partner’s share of the loss in the cotton 
trade which the petitioner had to bear by reason of the ex-partner 
being unable to meet his share of loss in the partnership business, 
can be set off against the petitioner’s other income, profits or gains 
as a loss of profits or gains within the meaning of Section 24 of 
the Act.” 

Upon this question, so referred as being the real question 
which arises in the case, the Commissioner gave as his opinion 
that as Pillai had no capital, the appellant had to meet the loss 
from the capital contributed by him to the cotton partnership and 
that the loss claimed to be deducted was a loss of capital and not 
a loss of profits or gains within the meaning of Section 24. 

The learned Chief Justice of the High Court at Madras, with 
whom the other Judges agreed, answered the question referred in 
the negative, holding that in the books of the cotton business there 
was nothing to show that the appellant had made any other or 
farther loss in that business than his five-eighths share, and that as 
the money-lending business never lent any money to Pillai but 
only to the cotton partnership Pillai never became a debtor of the 
money-lending business at all. 

As it is reasonably clear that Pillai, who is described by the 
learned Chief Justice as man of straw” was at no material 
date possessed of any capital, it will be convenient to consider the 
question pronounced by the Commissioner first of all from the point 
of view of the appellant as at the time when the cotton business 
was closed down. It appears to their Lordships to be reasonably 
clear that in respect of five-eighths of the loss made by the cotton 
partnership in its last year of trading, namely 1929-30, the appel- 
lant in the year of assessment, 1930-31, was entitled to claim a 
deduction from his other income. The same is true mutaiis mutan- 
dis in respect of previous assessment. Their Lordships fully approve 
of the decision in the case already cited, Commissioner of Income 
Tax, Madras v. Arunachalam Ghettiar^ and of the reasons given 
in the judgment of Sohwabe, G. J., for so holding. In particular 
they are of opinion that the learned Chief Justice rightly re- 
jected the conieution put forward in that case, that an unregist- 
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ered firin was for income tax purposes an “ entity ” or that the 
same person as an individual and as a partner of a firm is two 
separate “ entities ”, merely because the business of the firm is a 
separate business, and ihe firm is treated as an assessee. From 
Section 24 (2) of the Indian Income Tax Act it would seem that 
the Indian legislature thought it necessary to anticipate any pos- 
sible apprehension that a partnership, by being registered as a 
registered firm within the meaning of Section 26 of the Act, might 
be treated as a separate assessee in so absolute a sense as to prevent 
a partner’s share of loss being set o£C against his individual profits 
or gains. In their Lordships ’ opinion whether a firm is registered 
or unregistered, partnership does not obstruct or defeat the right 
of a partner to an adjustment on account of his share of loss in the 
firm, whether the set off be against other profits under the same 
head of income within the meaning of Section 6 of the Act or 
under a different head [in which case only need recourse be had to 
Section 24 (1)]. So long as the set off is of his share of the loss 
made by the firm in the year of account, the adjustment does not 
involve the taking of any general or other account between the 
partners or indeed any examination of the accounts of the indivi- 
dual partners in the books of the firm. No question of the amounts 
paid by individual partners on the firm’s behalf or of the right of 
one partner to contribution from another complicates the calcula- 
tion which is based (a) upon the amount of profit or loss made by 
the firm as a firm, and (&) on the share or fraction attributable to 
each partner by the agreement of partnership between them. 

If, however, a partner can claim to deduct against other pro- 
fits or gains a sum which he has become liable to bear or pay {a) 
by reason that he has paid or will have to pay on account of the 
firm more than his share, (6) so as to give him a right of contribu- 
tion from the other partner, (o) who is insolvent, the character of 
the investigation to be made is entirely altered. Logically, it may 
perhaps be said, the whole of the loss of the last year of trading at 
least IS in a case like the present falling upon one partner and not 
merely his proper share of the loss. But for income tax purposes 
very different considerations arise. As the appellant on the concln- 
sion of the last year of trading did not in his character of partner 
formulate any claim to a deduction of more than five-eighths of the 
loss in the cotton business, it is necessary now, if the question 
stated by the Commissioner is to be answered, to formulate pre- 
cisely the farther claim which is under discussion. Is the sugges 
tion that at the end of any year’s trading one partner in a continuing 
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partnership, treating the other as insolvent, can claim to set oft 
the whole of the firm’s loss in the previous year ? Or is it that he 
can do so on the dissoluLion of the firm ? Or that later, according 
as the other partner’s insolvency becomes established he can set 
off in one year the whole of such partner’s share of loss for several 
years ? Looking at the matter as a question of what a partner in a 
firm may claim to deduct from his other income, their Lordships 
are not of opinion that in any of these forms the claim can be 
regarded as permissible. 

In one year a partner may draw out more, in another year 
less, than his share of profits. In one year a partner may have ex- 
pended money on behalf of his firm ; in another year another part- 
ner may have done the like. Questions may arise, regardless of whe- 
ther the firm has otherwise made a profit or loss, as to the firm’s 
right to be indemnified by a partner for loss caused to it by his 
wilful neglect, (c/.) Indian Partnership Act (No. IX of 1932), Sec. 
tion 13 (e) and (/). Between partners any right of contribution has 
reference, pytwta/aae, at least to the ultimate balance appearing 
as the result of a general account. For this purpose let all ques- 
tions of mere procedure for the enforcement of a partner’s right be 
disregarded, and let the money owing from one partner to another 
be treated as in equity a debt. Whether the old rule as stated by 
Lord Oottbnham in Bichardson v. Bank of England that “ pen- 
ding a partnership equity will not interfere to set right the balance 
between the partners ”, is still to be adhered to rigidly or not, the 
kind of account which is necessary between partners to settle 
questions and cross-claims between them is beyond the scope of 
an Income Tax Officer’s investigation. His duty is to compute 
properly the profits made by the firm or the loss incurred by 
the firm. For this purpose he has no occasion to embark upon the 
computation of the exact value of any partner’s interest in the 
capital or the details of the partner’s account in the firm’s ledger. 
He has only to enquire what is each partner’s share. The firm is 
considered as doing business with third parties. For the present 
purpose individual partners are not lo be considered as trading 
with or doing business with each other but as having shares in 
the profit or loss of the firm. On any other principle profits made 
by the firm may go untaxed and losses made by the firm may be 
allowed for more than once. The present case may be quite free 
from complication. But that the claim now in question clashes 
with the principles of the Indian Income Tax Act will be apparent 
from an examination of the statute. 
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Un(3ei: the Act both the firm and the individual partners have 
to make returns and are assessed whether the firm is a registered 
firm or not. This principle or practice, for it is both, has some- 
times been referred to as the principle of “double assessment and 
was much discussed in the case of In re Neemohand Daga* An 
unregistered firm is treated as an individual both as regards rate 
of tax and as regards super-tax. The registered firm on the other 
hand pays income tax at the maximum rate in all cases independ- 
ently of the amount of its total profits, but is not assessed to super- 
tax at all. In neither case does the individual partner have to 
pay again on his share of profits if the tax has already been assess- 
ed on the firm (Section 14 (2) (6) )• Moreover, in the case of the 
registered firm by the operation of Section 48 the individual 
partner may obtain a refund of tax paid on his share if the rate at 
which he is chargeable to tax as an individual is not maximum 
rate. This full procedure, however, is not always followed in the 
cases of registered firms : in order to avoid unnecessary payments 
and unnecessary proceedings for a refund, the partner is sometimes 
taxed directly on his share at the rate ultimately payable by him. 
Now the basis of this system is that the individual partner is 
chargeable on his share of the firm’s profit regardless of ail ques- 
tions whether be actually receives it as income paid to him or 
whether under the articles of partnership he is entitled to draw it 
out. Special stipulations between the partners may obstruct the 
partner’s right in the year of account or at all to withdraw his 
aliquot portion of the total profits. All such matters are disregard- 
ed by the statute and save upon this principle the working of the 
Act could hardly proceed. That the tax is to be levied by reference 
(a) to the total profiuS of the firm, and (b) the particular partner’s 
share in the profits, is manifest in Sections 14 (2) (2>), 23A (1) and 
4 (i), 26A, 48 (2) and 66. 

It is in no way surprising, therefore, that in the only case in 
which express reference is made by the Act to the deduction which 
an individual partner may make from his other income in respect 
of his share of his firm’s loss — the case, namely, of a registered 
firm — the same principle should be recognised. The words used 
in Section 24 (2) are “ Any member of such firm shall be entitled 
to have set off... such amount of the loss.. .as is proportionate to 
his share in the firm.” The phrase “share in the firm ” is not 
beyond criticism as it ignores the fact that however usual it is not 
actually necessary that the aliquot portion or interest of a partner 
should be the same in profits as in losses, but no reasonable doubt 
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can exist that the measure of this right of set off, in the case of a 
registered firm, is given by the phrase. Both upon principle and 
as a matter of construction of the statute, the alternative in the 
case of an unregistered firm is between bolding that the right of 
set off does not arise and holding that it is a right of the same 
clfaracter and measure to be worked out in the same way. After 
all, even if a partner is insolvent, be may nevertheless have had 
in the year of account income from other business or sources 
against which his share of the firm’s loss can be deducted for pur- 
poses of income tax. If B may get credit for his share of the loss, 
there is at least a formidable difficulty in the way of giving credit 
to A for the whole. That persons without capital should be taken 
as partners in a bnsiness is doubtless, at times both reasonable 
and desirable, but it is not clear that this would be unduly dis- 
couraged merely because in case of loss the capitalist partner 
might be better off if by the partnership articles in accordance 
with reality he took the whole responsibility for losses. 

Their Lordships moreover can give no countenance to a 
suggestion that upon a dissolution of partnership a partner’s share 
of the losses for several preceding years can be accumulated and 
thrown into the scale against the income of another partner for a 
particular year. No principle of writing off a bad debt could 
justify such a course, whether in the year following the dissolution 
or, as logic would permit, in some subsequent year in which the 
partner’s insolvency has crysfealiised. The “ bad debt ” would not, 
if good, have come into swell the taxable profits of the other 
partner. In the present case the claim to set off is in fact made in 
the second year of assessment after the dissolution of the business. 
It has already been observed that the scheme of the statute is not 
to treat partner A as if in connection with the firm’s affairs he 
was trading ais-a-vis B, or doing business with B as the other 
party. iStill less can it properly be held that years after the disso- 
lution of the business A is doing business with B and making 
good debts or bad debts due from him. Their Lordships are 
accordingly of opinion, that the question propounded by the 
Commissioner of Income Tax has been rightly answered by the 
High Court of Madras in the negative. 

It remains, however, to note that the appellant in the year 
1930-31 took steps to give another character to his partner’s share 
of the losses made in the cotton business between 1926 and 1930. 
As the Income Tax Officer put it “ on April 1, 1930, the debit 
against A. Somasundaram Pillai in the accounts of the partnership 
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was transferred to the petititioner*s money-lending business.’* On 
September 29, 1930, interest of Es. 2,569-6-0 was added, bringing 
the total amount of Es. 86,688-4-9. On the same day, September 
29, 1930, the appellant took a promissory note from Pillai and on 
March 28, 1931, took a mortgage deed for Es. 600. On March 31, 
1931, he wrote off as bad the sum of Es. 86,138-4-9. These st§ps 
can only have been taken in order to found a claim that in the 
year of account 1930-31, the appellant had made a loss in his 
money-lending business. But this claim was rejected by the Com- 
missioner on the short ground that no loan was as a matter of fact 
advanced by the appellant’s money-lending business to Pillai 
though it is true that the appellant advanced monies to the cotton 
partnership. Their Lordships have the greatest difficulty in seeing 
how the circumstance that the appellant carries on business as a 
money-lender can affect his rights in respect of advances made to 
his own firm. It is no part of the business of a money-lender to 
finance the money-lender’s ventures in the cotton market. Con. 
versely, it is not a sign or indez of the money-lender that one ad. 
vances money to one’s own firm. The basis of the right to deduct 
irrecoverable loans before arriving at the profit of money-lending 
is that to the money-lender, as to the banker, money is his stock 
in trade or circulating capital ; he is dealing in money. But a 
solvent man can hardly make a loss by lending money to himself 
even if another be made responsible for the loan as well. And 
when the loan is in reality but a putting of the hand into the pocket 
to pay for cotton, it seems desirable to ask what is the real equity 
between the parties. Their Lordships think that a reference to 
Sections 24 and 44 of the English, and Sections 13 and 48 of the 
Indian, Partnership Acts provides a correctlanswer and that the 
true and ultimate right of the appellant against Pillai was a right 
to contribution in proportion to the latter^ s share of profits. 
This is none the less true that the money was not put up by way 
of partner’s capital. Even if three-fifths of the money can also 
be regarded as in equity a loan to Pillai, it is very far from being 
money lent in the course of business as a money lender, as is 
shown by the equities affecting the right to be repaid. 

When A purports to lend money to A and B, much may be 
done with the consent of £. The transfer of the entry to the 
debit of Pillai from the books of the cotton partnership to the 
books of the appellant’s money lending business may in the cir. 
cumstances of this case be taken as having been effected with the 
consent of Pillai. The element of novation, however, comes in too 
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late. Pillai*s inability to meet his share of the loss was just as 
hopeless by the end of March 1930 as at any later time. The 
appellant’s return for the year 1930-31 did not have to be rendered 
until mouths after March 1930^ and if he filled in time by making 
entries in his books at the beginning and end of the year 1930-31i 
thg^t delay does not entitle him to choose the next year for his 
claim to a set off. From before the moment at which this debt 
was transferred from the cotton business it was altogether bad and 
its badness was the reason of the transfer. It cannot, therefore be 
considered as a bad debt made by the appellant in the course of 
money-lending and still less can it be considered as becoming bad 
in the year of account, hence the process by which the transfer is 
made on the first day of the year 1930-31 and cancelled as a bad 
debt upon the last day of that year is of no avail to the appellant. 

Their Lordships are not in any way disposed to criticise the 
decision of the Commissioner refusing to regard the transaction as 
an irrecoverable loan made in the course of a money-lending busi- 
ness. They think, however, that it would have been more con- 
venient, and more strictly in accordance with Section 66 (2) of the 
Act, if the Commissioner had, after setting out the evidence upon 
this question and his findings thereon, stated and referred to 
the High Court the question of law, via., Whether it was open to 
him in law to hold that the loss in question was not a loss of pro- 
fits or gains incurred by the appellant in the year of account by 
reason of an irrecoverable loan made in the course of his business 
as money-lender so as to entitle the appellant to have the amount 
thereof set off against his other income, profits or gains in the 
said year. 

They will humbly advise His Majesty that this appeal should 
be dismissed. The appellant must pay the costs. 

Appeal dismissed. 

Solicitors, — Douglas Grant d Dold, for the appellant ; Tlie 
Solicitor, India Office, for the respondent. 
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In the matter o/THB FINANCE ACT (NOBTHBEN lEELAND). 

Lobd Chanoelloe {Viscount Hailsham), 

Lobd Thankbbton, Lord Maugham, Sib 
Gbobgb Lowndes and Sib Sidney Eowlatt. 

March 27, 1936. 

Income Tax — Purposes op Income Tax Acts — Income Tax 
AND Poor Eats — Dipperbnoe between — Finance Act (North- 
ern Ireland) 1934, Section 3 — Provisions op Section 3, ip Be- 
yond THE Powers op the Parliament op Northern Ireland. 

Even assuming that under Section 8 of the Finance Act of 
1934, {Northern Ireland) a tax is imposed on the ratepayers ty the 
central authority, stich tax is not substantially the same in 
character as income tax, and the provisions of Section 8 are within 
the powers of the Parliament of Northern Ireland* 

The purposes of the Income Tax Acts is to tax a personas total 
income from all sources ; the method of assessing income derived by 
ownership or occupation of hereditaments is somewhat arbitrarily 
based on annual value and not on actual income, but that does not 
alter the essential characteristic of income tax that it is a tax on 
income generally* On the other hand, the poor rate is levied in 
respect of the occupation of hereditaments, irrespective of a personas 
income gene^j^ly, and irrespective of whether the ratepayer is in 
fact deriving profits or gains from such occupation* A dwelling 
house is a burden, not a source of profit for the occupier who pays 
rent for it* He is rated on the value of the burden, while he re- 
mains unrated in respect of his whole profits, be they from business 
or from investments* This marhs the essential difference in chara- 
cter between income tax and rates, London County Council v. 
Attorney General (1901 A* C* 26)* 

Gavin T* Simonds, K* C., W, M, M* Graham Harrison, K* 0*, 
T* M. Whitaker and T* C* MacDermott, for fche appellants. 

The Attorney General for Northern Ireland, H*L. Murphy, 
K* C*, and J, Desmond Chambers, for the respondent. 

Lord Thankbbton. — In this reference under the provisions 
of Section 51 of the G-overnment of Ireland Act, 1920, the matter 
to be determined is whether the provisions of Section 3 of the 
Finance Act (Northern Ireland), 1934, are beyond the powers of 
the Parliament of Northern Ireland. 

1—24 
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Section 3 of the Finance Act of 1934, provides as follows : 

3. — (1) There shall be paid to the Exchequer of Northern 
Ireland by the Council of every county and county borough an 
annual contribution towards the cost to the said Exchequer of 
educational services. 

“ (2) The contributions to be paid by each such Council as 
aforesaid in respect of each financial year shall be as follows 

“ (a) in respect of the year ending on the thirty-first day of 
March, nineteen hundred and thirty-five, an amount equal to the 
sum which would be produced by a rate of six-pence in the pound 
on the rateable value of the county or county borough ; 

“ (ft) in respect of each subsequent year an amount equal to 
the sum which would be produced by a rate of one shilling in the 
pound on the rateable value of the county or county borough. 

“ The contribution to be paid by the Council of a county or 
county borough shall be raised by means of the poor rate, and shall 
so far as it represents a rate on the rateable value of a borough or 
other urban District, be raised by the Council of the borough or 
urban District upon the demand of the county Council. 

" Where a Council, for the purpose of providing any sums 
required to be raised by them for the contribution to be paid in 
respect of the year ending on the thirty first day of March, nine- 
teen hundred and thirty-five, borrow money temporarily in exer- 
cise of the powers conferred upon the Council by section three of 
the Local Authorities (Financial Provisions) Aqfe 1921 (or any 
similar enactment in a Local Act), the term within which such 
money is required to be repaid shall be a period not exceeding six 
months from the ending of the said year. 

“ The contributions payable under this section shall be paid 
in such instalments payable at such time as the Ministry of 
Finance may direct. 

“ Expenditure incurred by a Council in paying any contribu- 
tion or meeting any demand under this section shall not be taken 
into account for the purposes of the deficiency contribution under 
Section 12, or Section 13 of the Local Government (Bating and 
Finance) Act (Northern Ireland), 1929, as amended by any enact- 
ment for the time being in force. 

“ (6). In this section the expression * rateable value ’ means the 
rateable value, subject to the provisions of Parti of the said Local 
Government (Eating and Finance) Act, of the hereditaments and 
tenements rated to the poor rate for the financial year immediately 
preceding the year in respect of which the contribution is to be paid,’ 
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The parties interested, who appeared before the board, were 
the Lord Mayor, Aldermen and Citizens of the City of Belfast 
(hereinafter called “the Corporation”), who challenged the validity 
of the section above quoted, and the Q-overnment of Northern Ire- 
land, who supported the validity of the legislation. 

The Corporation bases its challenge oa the provisions of Sec- 
tion 21 (1) of the Government of Ireland Act, 1920, which pro- 
vides as follows : 

“ 21. — (1) The power of the Parliaments of Southern Ireland 
and Northern Ireland to make laws shall include power to make 
laws with respect to the imposing, charging, levying and collection 
of taxes within their respective jurisdictions, other than customs 
duties, excise duties on articles manufactured and produced, and 
excess profits duty, corporation profits tax, and any other tax on 
profits, and (except to the extent hereinafter mentioned) income 
tax including super tax, or any tax substantially the same in 
character as any of those duties or taxes, and the Government of 
Southern Ireland and Northern Ireland shall have full control over 
the charging, levying and collection of such taxes as their respec- 
tive Parliaments have power to impose and the proceeds of all such 
taxes shall be paid into the Consolidated Fund of Southern Ireland 
or Northern Ireland, as the case may be. 

Provided that it shall not be competent for the Parliament of 
Southern Ireland or the Parliament of Northern Ireland to impose 
any tax, whether recurrent or non-recurrent, of the nature of a 
general tax upon capital not being a tax substantially the same in 
character as an existing tax.” 

The Corporation maintains that under Section 3 of the Act of 
1934, a tax is imposed by the Parliament of Northern Ireland 
which is substantially the same in character as income tax. 

In the first place, the Corporation contends that, while in form 
the contributions under Section 3 of the Act of 1934 are paid by the 
Council of a county or county borough to the Exchequer, and it is 
the Council that raise the amount of the contribution by means of 
the poor rate, the Council have no choice in the matter and are 
merely the hand by which the central authority imposes the levy 
on the ratepayers, which is, therefore, a tax imposed by the central 
authority on the ratepayers. In view of the opinion, formed by 
their Lordships on the second contention of the Corporation, it is 
unnecessary to decide this question, but their Lordships will 
assume that the first contention of the Corporation is correct. 
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It, therefore, remains to consider the second contention of the 
Corporation, namely, that the tax so imposed by the central 
authority on the ratepayer is ** substantially the same in character” 
as ineome tax. 

Counsel for the Corporation sought to establish this substan- 
tial similiarity in character by a detailed comparison of the provi- 
sions of the Income Tax Act, 1918, under Schedule A and in 
particular Schedule B, with the provisions of the Poor Belief 
(Ireland) Act, 1838, along with the fact under Section 187 (1), of 
the Income Tax Act, 1918, the value of all the tenement and 
rateable hereditaments for the purposes of Schedules A and B is 
ascertained primarily according to the valuation for poor rate 
purposes. But, in the opinion of their Lordships, it is the essential 
character of the particular tax charged that is to be regarded, and 
the nature of the machinery — often complicated — by which the 
tax is to be assessed is not of assistance except in so far as it may 
throw light on the general character of the tax. Such an examina- 
tion as Counsel for the Corporation invited their Lordships to 
enter upon would tend to narrow the legislative powers of 
taxation of the Parliament of Northern Ireland almost to the vani- 
shing point, whereas by Section 21 (1) of the Act of 1923, legisla- 
tive powers are conferred in general terms, subject only to the 
specified exceptions. 

In a familiar passage in London County Council v. Attorney 
General, Lord Macnaghten has described the character of income 
tax as follows : 

“ Income tax, if I may be pardoned for saying so, is a tax on 
income. It is not meant to be a tax on anything else. It is one 
tax, not a collection of taxes essentially distinct. There is no 
difierence in kind between the duties of income tax assessed under 
Sch. D and those assessed under Sch. A or any of the other 
schedules of charge. One man has fixed property, another lives 
by his wits ; each contributes to the tax if his income is above the 
prescribed limit. The standard of assessment varies according to 
the nature of the source from which taxable income is derived. 
That is all.” 

The purpose of the Income Tax Acts is to tax a person’s total 
income from all sources ; the method of assessing income derived 
by ownership or occupation of hereditaments is somewhat arbitra- 
rily based on annual value and not on actual income but that does 
not alter the essential characteristic of income tax that it is a tax 
on income •generally. 
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On the other hand, the poor rate is levied in respect of the 
occapation of hereditaments, irrespective of a person’s income 
generally, and irrespective of whether the ratepayer is in fact 
deriving profits or gains from such occupation. A dwelling house 
is a burden, not a source of profit, for the occupier who pays rent 
for it. He is rated on the value of the burden, while he remairfs 
unrated in respect of his whole profits, be they from business or 
from investments. In their Lordships’ opinion this marks the 
essential difference in character between income tax and rates, 
and it is unnecessary to consider other and less important differ- 
ences between them. 

Their Lordships are, therefore, of opinion, even assuming 
that under Section 3 of the Finance Act of 1934, a tax is imposed 
on the ratepayers by the central authority, that such tax is not 
substantially the same in character as income tax, and that the 
provisions of Section 3 are within the powers of the Parliament 
of Northern Ireland. Their Lordships will humbly advise His 
Majesty accordingly. 

Order accordingly. 

Solicitors: Messrs. Dyon Bell d Co., for the Appellants. 

Messrs. Linklater d Pains, for the Bespondents. 


[In the Allahabad High Ooubt.] 
EATANCHAND LALLUMAL, In re. 

Bajpai and Mdlla, JJ. 

September 10, 1935. 

Income Tax — Accounts on Cash Basis — Payments To- 
wards Intbbbst — Payments Escaping Assessment Owing to 
Device op Assbssbe — Assessment at Lateb Period when 
Device is'Disoovbbbd — Legality — Hindu Undivided Family — 
Partition — Partition Followed by Award — Date op Parti- 
iioN — E efebenob — Commissioner’s Duty to Supply Statement 
OP Case to Assbssbe — Statement op Case, Whetheb Includes 
Commissioner’s Opinion — Allahabad High Court Bulbs, Bulb 
7 — Indian Income Tax Act (XI op 1922), Sections 3 and 66. 
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The mere fact that a certain income has not suffered tax 
because of a device adopted by the assesses would not enable the 
department to •assess the same in subsequent years when the device 
becomes apparent to the department. It is only when according to 
the particular system adopted by the assesses allocations are made 
not^ in the year when the amount is received but in later years that 
the income so allocated can he said to he income liable to be con-> 
sidered in the assessment year, 

A Hindu undivided family advanced a loan of Bupees 2 lakhs 
in 1918, There was a partition in the family in 1921 and this 
debt fell to the share of the assessee^ The debtor paid various sums 
of money to the assessee towards interest in the years 1928 to 1927, 
The assesses who kept his accounts on cash basis, entered these 
payments in his books', but he also made some cross entries relating 
to them to evade income tax. These payments were not shown in 
the retur7i though the account books were produced and, as the m* 
come tax department also did not carefully scrutinise the accounts, 
these payments were not assessed to income tax. In 1980 the asses- 
see realised Bupees two lakhs by sellmg a decree which he obtained 
in 1929 against the debtor for the loan advanced, hi making the 
assessment for the year 1931-32 the income tax authorities added 
up all the receipts and expenditure in respect of the loan from 1928 
to 1980 and treated the difference as income received for the assess- 
ment year 1981-32 and levied income tax on the same : Held, on a 
reference by the Commissioner of Income Tax, that as the assesses^ s 
accounts were admittedly kepi on the cash basis and there were no 
allocations by the assessee in 1930 the payments received by the 
assessee from the debtor during the years 1923-27 should not have 
been taken into account in making the assessment for 1981-82, 

Where there was a private partition amongst the members of 
a Hindu family in 1921 and certain arbitrators who were appoint- 
ed by the parties to effect the partition delivered an award in 1926 
which itself stated that the partition should take effect frd^n 1921 
and the award was made a rule of the Court in 1926 : Held, that 
the partition of the family must be deemed to have been effected 
in 1921 and not in 1926 or 1926, 

The opinion of the Commissioner is different from his state^ 
ment of the case and the Commissioner is not therefore bound un 
der Buie 7 of the Buies framed by the Allahabad High Court un^ 
der Section 66 of the Income Tax Act to give a copy of his opinion 
also to the assessee. The Buie is sufficiently complied with if he 
gives the statement of the facts of the case without his opinion^ 
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Cases referred to : 

Commissioner of Income Tax v. Sir Kambshwab Singh 
[1933] (1 1.T.E. 94). 

Raghtjnandan Pbasad Singh v. Commissioner op Income 
Tax, Bihab and Orissa (I.L.R. 9 Pat. 48). 

Raghunandan Pbasad Singh v. Commissioner op Incgmb 
Tax, Bihab and Orissa [1933] (1 LT.E. 113). 

Application under Section 66 (3) of the Income Tax Act. The 
facts are stated in full in the Judgment. 

Qopi Nath Ktmsiru and Krishna Murari Lal^ for the assesses . 

K. Varma^ for the Income Tax Department. 

JUDGMENT. 

The judgruent of the Court was delivered by 

Mulla, J. — By an order dated February 16, 1934, passed 
by a bench of this Court the Commissioner of Income Tax was 
directed under the provisions of section 66 (3) of the Indian 
Income Tax Act to state a case on certain questions, the Commis- 
sioner having refused to state the same on the application of the 
assessee under Section 66 (1). The questions formulated by this 
Court are : — 

(1) Whether the payments made by M. K. Khanna from 
November 16,1923, to September 9, 1927, were rightly taken in- 
to account in making the assessment for the year in question 
1931-32? 

(2) Whether in law the partition of the family was effected 
from the date of the decree or award, or from the year 1921 as 
held by the Assistant Commissioner of Income Tax ? 

(3) Whether Es. 44,611-9-9 realised from M. E. Khanna in 
Sambat 1980-81 is liable to income tax as the income or profit of 
the assessee, or is this sum exempt from income tax under Sec- 
tion 14 of the Income tax Act ? 

The case has now been stated by the Commissioner which is 
the subject of Miscellaneous Reference No. 456 of 1933. Allied 
with this Reference is another Miscellaneous Eeference No. 467 
of 1933 in which under similar circumstances the question that 
arises for determination is as follows : — 

(4) Whether on the facts found the assessee has concealed 
the particulars of his income or has deliberately furnished inac- 
curate particulars of his income and is, therefore, liable to penalty 
under Section 28 of the Income Tax Act ? 



192 


XNOOMB TAX BBPOBTS 


[1986 


In order to answer the questions satisfactorily it will be 
necessary to state a few facts. The Beferenoe has arisen out of 
the assessment made in the year 1931-32. Under Section 3 of 
the A.ct the assessment shall be in respect of all income, profits 
and gains of the previous year. The previous year in the case of 
tl^e present assessee, according to the system of accounts main- 
tained by him, would be the year beginning from Kuar Sambat 
1986 to Kuar Sambat 1987. The assesses is a Hindu undivided 
family of Azamgarh which goes by the name of Messrs. Batan 
Ghand Lallu Mai of Azamgarh and Bai Bahadur Mukand Lai 
is the head of the family. As a matter of fact this family 
came into existence as a result of the disruption of a bigger 
Hindu undivided family known as Messrs. Sital Prasad Kharag 
Prasad of Calcutta and the head of this bigger family was the 
late Baja Sir Moti Ghand of Benares, and one of the questions 
that we shall have to decide is as to when there was a partition of 
or separation in the bigger Hindu undivided family. The assessee 
began to be taxed from the year 1925-26 on the income of the 
previous year which ran from Kuar 1980 to Kuar 1981. The first 
and the most important question is whether the payments made by 
M.K. Khanna from November 16, 1923, to September 9, 1927, were 
rightly taken into account in making the assessment for the year 
in question 1931-32, It is clear that the assessment year being 1931- 
32 the income of the previous year 1930-31 ought to be ordinarily 
taken into consideration and the payments made or income re- 
ceived from November 1923 to September 1927 would be beyond 
the scope of assessment, but it is the case for the department that 
under the peculiar circumstances of this case the above income 
made in those years can also be taken into consideration. 

It appears that on March 31, 1918, a loan of Bs. 2,00,000 was 
advanced by the late Sir Moti Ghand to Mr. Maharaj Kishore 
Khanna. The amount due under this loan fell to the share of 
Batan Ghand Lallu Mai after partition in the bigger family of 
Sital Prasad Kharag Prasad. Payments were made by Mr. Khanna 
from time to time to Bai Bahadur Mukand Lai. 

The first payment for the purpose of this case was made in 
November 1923 and the sum so paid was Bs. 10,000. In the 
assessment year for 1926-26 when this payment along with certain 
other payments made in the previous year 1923-24 ought to have 
been taken into consideration, the assessee did not show them in 
his return nor did the department assess any tax on those pay- 
ments. It is, however, quite clear that as much as Bs. 44,611-9-9 



1936] 


BATA19CHAND IiALLUMAIi, In re 


193 


was received by the assessee. The appellate order of the Assistant 
Commissioner dated March 28, 1933 shows that in the books of 
the assessee the entries are : — 

On Katik Sudi Asthami Sambat 1980 as interest 10,000 0 0 

On Katik Sudi 11 Sambat 1980 as interest 20,000 0 0 

On Pas Badi 13 Sambat 1980 as interest 6,532 11 3 

On Bhadon Badi 1 Sambat 1981 cheque on Benares * 

Bank — the word interest not noted . 8,000 0 0 

On Bhadon Badi 13 Sambat 1981 corresponding to 
August 28, 1924, cheque — the word interest not 
noted 78 14 6 

44,611 9 9 


In connection with the first three items the words “ as in- 
terest” are noted definitely in the assessee’s account books. These 
items were then transferred from the account of Mr. Khanna and 
the entries that were subsequently made in a separate account 
were to the effect that Rs. 40,150-7-3 were credited to the personal 
account of Eai Bahadur Makund Lai and Rs. 4,461-2-6 were cre- 
dited to the Dharmada account. These entries were made on 
Augst 28, 1924 and this date corresponds with the last entry of 
Rs. 78-14-6 to which reference has already been made. By reason 
of the fact that the assessee did not show this sum as his income 
in the return furnished by him and the department also failed to 
scrutinise the account books carefully the whole of this income 
escaped assessment in the assessment year 1925-2G. 

In the assessment year 1926-27 the assessee was taxed on cer« 
tain income which undoubtedly included the sum of Es. 16,139-8-0 
received from Mr. Khanna on Pus Sudi 7, 1981 and October 2, 
1926. The learned Assistant Commissioner says, that the appel- 
lant declared this income for the assessment of the year 1926-27 
and it was actually included in the assessment of that year.” We 
now come to the assessment year 1927-28 when the income for 
the previous year 1925-26 or Kuar Sambat 1982 to Kuar Sambat 
1983 would be taken into consideration. In this year also the as- 
sessee received a sum of Es. 16,621-8 6, but once again he did not 
show it in his return and the Revenue authorities also failed to 
detect it. It is not quite clear either from the statement of the case 
or from the orders of the Income Tax Officer and the Assistant 
Commissioner whether this sum was in the first instance credited 
I— 2i» 
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in the account of Mr. Kbanna as interest, although there is a stray 
passage in the judgment of the Assistant Commissioner wherein 
he says that **this interest was not credited to the interest account.’’ 
Now there are certain entries which ‘require mention. We have 
stated above that on August 28, 1924 the sum of Bs. 44,611-9*9 
was credited to the personal account of the assessee in the sum of 
Bs. 40,157-7*3 and to the Dharmada account in the sum of Bs. 
4,461-2-6, but in the year 1982-83 the account books show that a 
sum of Bs. 62,611 which included the above sum of Bs. 44,000 
odd and a sum of Bs. >8,000 received on Pus Sudi 7, 1981, was 
at first credited to the interest account, then debited to the interest 
account and finally credited to the personal account of Mr. Khanna. 
Whether these entries escaped the attention of the Bevenue 
authorities is not quite clear from the statement of the case, but 
from a passage in the judgment of the Income Tax Officer dated 
April 28, 1932 it would be reasonable to infer that the revenue 
authorities did come to know of these entries, for it is stated in 
the order just referred to while considering the entry of the sum 
of Bs. 52,611 that “it is not known how the cross entries of the 
interest account were explained away before Mr. S. M. Husain”. 
As to the sum of Es. 16,621-8-6 the entries are to the effect that 
this sum was credited to the account of the appellant’s son Indu 
Bhushan and from that account it was subsequently transferred to 
the account of Bai Bahadur Makund Lai. In the assessment 
year 1928-1929 which was for the income of the previous year 
1926-27 corresponding to Euar Sam bat 1983-84 once again the 
assessee did not show any income from Mr. Maharaj Eishore 
Ehanna. In the assessment year 1929-30 which related to the 
income of the previous year 1927-28 corresponding to Euar 
Sambat 1984 to Euar Sambat 1986 the assessee did not file any 
return but he produced certain accounts which, however, did not 
show any income received from Mr.Ehanna and the assessment was 
made under Section 28 (4) according to the best of the Income 
Tax Officer’s judgment. In the assessment year 1930*31 which 
related to the income of the previous year 1928-29 corresponding 
to Euar Sambat 1985 to Euar Sambat 1986 the assessee did not 
show any income from Mr. Ehanna and the Income-tax Officer 
assessed him on a certain income which was arrived at after 
making certain calculations. 

It is not of any grtal importance to find out whether any 
income was received by the assessee from Mr. Ehanna after- 
September 9, 1927 till we come to the assessment year 1931-82 
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which relates to the income received in the previous year 1929-30 
corresponding to Kuar 1986 to Knar 1987, because the income 
received after September 9,1927 is not to be considered in con- 
nection with the answer to question No. (I), It is also not neces- 
sary to state the circumstances under which the Income Tax Of- 
ficer, when dealing with the assessment year 1931-32, came to 
realise that certain income received by the assessee from Mr. Kh^- 
na in the years 1923 to 1927 escaped assessment. These circumst- 
ances have been stated in detail in the case prepared by the 
Commissioner and neither party has taken any objection to that 
statement. From the order of the Income Tax Officer it appears 
that what he did was to add up the receipts from Katik Sudi 8, 
Sambat 1980 corresponding to November 1923 to August 11, 1930 
which give the figure of Es. 2,95,997-6-0. He then put down 
certain figures on the expenditure side and arrived at the total of 
Es. 2,32,208. On the expenditure side he showed the amount 
received in consequence of the partition as principal at the figure 
Es. 1,98,680 and a sum of Es. 16,139-8-0, the amount which was 
actually assessed to income-tax in the assessment year 1926-27. 
He then considered the difference between the two totals amount- 
ing to Bs. 63,789-6-0 as income received in the assessment year 
1931-32 and levied a tax on the same. 

The contention of the assessee is that the method adopted by 
the Income Tax Officer and confirmed by the Assistant Commis- 
sioner is objectionable and not warranted by law. It is said that 
under Section 3 all that could be taxed was the income received 
during the previous year, namely 1929-30 corresponding to the 
period Kuar 1986 to Kuar 1987, and if that income alone is taken 
into consideration we can take into account only the last three 
figures on the receipt side mentioned at page 14 of the printed 
record and a deduction will have to be made therefrom or the 
return of the capital which would probably be represented by the 
first and the third item out of those three figures. It appears that 
Eai Bahadur Makund Lai brought a suit on the basis of the mort- 
gage of March 31, 1918 and obtained a decree for Es. 2,58,999 on 
November 21, 1929. He subsequently sold the same on April 26, 
1930 to one Eai Krishna Das of Benares for Es. 2,00,000 and this 
amount was received by the assessee in two sums, one on Phagun 
Sudi 11, 1986 and the other on August 11, 1930. It would there- 
fore appear that if a sum of Es. 2,00,000 representing the capital 
is deducted from the income received in the year 1929-30 all that 
the assessee received from Mr. Maharaj Kishore Khanna as 
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interest amounted to about Es. 3,000, The Income Tax OlBcei* is 
of the opinion that with the exception of Es. 16,139-8-0 the vari- 
ous sums that were received by the assessee from time to time 
during the period from November 16, 1923 to September 9, 1927 
were not treated by him as interest and it comes with an ill grace 
from his mouth that these items are not assessable to income-tax 
in the year in question because they were received prior to the 
previous year. Belying upon the Patna ease of Baja Baghanan* 
dan Prasad Singh v. The Gomviissioner of Income-tax, Bihar and 
Orissa the Income Tax Officer arrived at the conclusion that the 
income by way of interest received from M.K. Khanna was assess- 
able in the year in question even though it had been received prior 
to the previous year — excluding of course the amount that had al- 
ready been taxed. The learned Assistant Commissioner says that 
the natural inference is that the assessee treated the income of 
Es. 44,611-9-9 as a part payment of the loan and that he did not 
treat the sum of Es, 16,521-8-6 as income of the year 1926-27 on 
the assumption that the loan itself was doubtful and consequently 
when the loan was realised in full, that is, in the year 1930-31, the 
interest so derived from it became liable to be taxed. While giving 
his opinion the learned Commissioner of Income tax also refers to 
the Privy Council case of Commissioner of hicome Tax, Bihar and 
Orissa v. Kameshwar Singhof Darhhanga* It might be mentioned 
here that the decision of the Patna High Court in Baghunandan 
Prasad Singh^s case, was affirmed in appeal by the Privy Council 
and the report of the decision of their Lordships of the Privy 
Council is to be found in 1933 A.L.J. 664 (1933 I.T.K. 113). 

The question that we have got to decide is whether the deci- 
sion to which reference has been made apply to the facts of the 
present case. We have made it clear that in spite of certain cross- 
entries and reverse entries the sum of Es. 44,000 odd could, on a 
little investigation, have been discovered as pertaining to the loan 
advanced to Khanna and as having been received as interest. Indeed 
the learned Assistant Commissioner dednitely says that the in- 
come of Es. 44,611-9-9 in dispute was received by the assessee on 
Liccount of interest in the previous year Kuar 1980-81. The posi- 
tion taken by the department is that the payments made by 
Khanna from November 16, 1923 to Beptember 9, 1927 were kept 
in suspense and the receipts were treated as open receipts on the 
ground that the assessee was either not clear as to his position in 
connection with the partition that was being effected between 
himself and the bigger Hindu undivided family or that he 



1936] 


RATAtlOHAKD LAtiLUMAL, hi re 


197 


was not hopeful of the loan being realised from M.K. Khanna and 
he was waiting to see how the Joan would finally be. It might be 
mentioned that these two grounds were stated by certain servants 
of the assesses when the assessment for the year 1931-32 was 
being made and not at the time when the income was actually 
received. The facts, however, speak for themselves and it is not 
possible to attach any importance to such statements when they 
were made in order to explain away certain concealments made 
in previous years. There seems to be no room for doubt as to the 
real nature of the payments made by Mr. Khanna. We need not 
repeat what we have already said in an earlier portion of our 
judgment that the entries in the books show that most of these 
sums that were entered as interest in the books of the assessee 
were shown in the account of Mr. Khanna and were subsequent- 
ly by means of cross entries or reverse entries transferred to the 
account of Eai Bahadur Makund Lai. This to our mind there- 
fore is not a case where it can be said that the amounts were 
kept in suspense. The whole object of the entries was to evade 
the legitimate tax. The Income tax officer says that in the 
personal account of Maharaj Kishore Khanna several cross entries 
have been made and the real income from interest has been ob- 
scured.” The learned Commissioner in his statement says ** in 
the personal account of Mr. Khanna several cross entries had been 
made with a view to obscure the real income from interest.” If, 
therefore, after a little investigation, the Eevenue authorities at 
the present moment are in a position to know the real object of 
entries it is their own fault if they could not detect this object at 
an earlier stage. It is nobody’s case that the various account 
books which have enabled the authorities to come to this conclu- 
sion were not available to them in the earlier years. The 
statement shows that account books were summoned from the 
assessee and were produced. 

We shall now consider whether there is anything in law to 
justify the procedure which the department has adopted in the 
present case. At one stage it was boldly argued by the counsel on 
behalf of the department that it was open to the Eevenue authori- 
ties even if income was received in previous years to tax it in the 
assessment year when the transaction was finally closed. This is 
in the teeth of the provisions of Section 3 of the Indian Income 
Tax Act. The only question is whether the transaction having been 
closed in the assessment year it is possible for the authorities to 
take into consideration the receipts not only of the previous year 
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but also those of years anterior to the previous year on the ground 
that they were in the nature of open receipts In Baghunandan 
Prasad Singh's case all that was held by their Lordships of the 
Patna High Court was that where a person advances money on a 
mortgage and subsequently gets the interest added to the principal 
and takes a fresh mortgage for the consolidated amount but does 
not show the added interest separately as interest realised in his 
books of account of that year in the interest account or in his per- 
sonal account, the inference is that the original bond is not extin- 
guished from the point of view of the Income Tax administration 
since nothing is received by him as income, profit or gain in that 
year. That is obviously correct because unless the accounts of 
the assessee are kept on the mercantile basis the interest which 
has not been actually received has only gone to swell the amount 
of the next transaction and it is not possible to say that the asse- 
ssee made any profit or gain in the year when the fresh mortgage 
was drawn up. In this very case it also appeared that on the fresh 
mortgage the mortgagee brought a suit and after having obtained 
a decree purchased the property in execution of the decree. It was 
held that the mortgagee assessee could not be deemed to have re- 
ceived any income or its equivalent as long as the sale had not 
been confirmed. It was said that till then the position of the de- 
cree holder was not secure and it was open to the assessee to say 
that till then he did not propose to deal with the money as in any 
way belonging to him. We are in perfect agreement with this 
view and further we are bound by this view inasmuch as it was 
confirmed by their Lordships of the Privy Council. But in the 
present case unless it can be argued that it is open to a money lender 
to treat every income which he receives from his debtor by way 
of interest as an item in suspense till the final account is closed 
the procedure adopted by the department cannot be countenanced 
nor do we think that it would be in the interest of the department 
to allow money lenders to treat all income received from their 
debtors in suspense till the account is finally closed either by pay- 
ments made out of Court or when the transaction has been made 
the subject of a suit and money realised in execution of a decree. 
In the case of Commissioner of Taxes v. The Meblourne Trust 
htdnt Lord Dunedin observes : 

“As regards the question of when a profit is earned their Lord- 
ships* view is that a profit can be said to be earned when it is dealt 
with as a profit. In ordinary cases this synchronizes with the 
realisation of the sums which swell the assets of the person or 
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company, and which entering the account go to bring out the 
balance which is deemed profit.” 

In the particular facts of the case before their liordships 
where the question was as to whether a certain company which 
had come into existence for the purpose of realising outstandings 
due to certain other companies which had gone into liquidation 
was liable to income tax on the surplus realized as profits it was 
held that the new company was entitled to keep certain sums in 
suspense. The facts of that case were entirely different, but even 
there the principle was affirmed that ordinarily profit synchronizes 
with the realisation of the sums which swell the assets of the 
assessee. 

We have left for consideration the last case of Oow- 
missioner of Income Tax^ Bihar and Orissa v. Kameshwar Singh 
of Darhhanga. The facts of this case were that there was no well 
recognised method in which the account books of the assessee 
were kept. Their Lordships emphasise that ” the questions 
which have arisen in the case are in large measure due to the 
assessee^s method or want of method in recording his money-len- 
ding transactions The system which he kept was a hybrid sys- 
tem, in the sense that he maintained a deposit register in which 
payments made by debtors were ordinarily first of all recorded but 
without any allocation between principal and interest and subse- 
quently if and when the allocation was made an entry in respect of 
the interest portion of these payments was made in the interest 
ledger as well as in the interest account of the general ledger but, 
this allocation was not necessarily made in the year in which the 
money was actually paid to the assessee. The deposit register was 
not made available to the Eevenue authorities and all that they 
had before them was the interest register. In the assessment year 
in question for the first time the deposit register came before the 
income tax authorities and on this occasion the Income Tax 
Officer made his computation by taking first all the sums allocated 
to interest and entered in the interest register for that year, irres- 
pective of the years in which these sums had actually been received 
by the assessee; he then resorted to the deposit register, noted the 
sums there shown actually received in that year by the assessee 
but from which no allocations to interest had been carried to the 
interest register, made his own calculation of the proportions of 
interest comprised in such sums and added the result to the sum 
of the entries in the interest, for that year. 
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It was pointed out that owing to the system on which the 
interest register was kept the assessee was in each year assessed 
not on the total of the sums actually received by him as interest 
during the preceding year but on such sums as the assessee chose 
during that previous year to allocate to interest and carry to his 
interest register out of payments received by him in that and for- 
mer years. In this case it is obvious that the assessee cannot 
complain if he is treated as not having received any payment of 
interest in years in which he made no appropriations to interest 
out of sums received by him in these years and neither disclosed 
such receipts to the Revenue authorities nor made any return of 
any part of them as income. 

The Income Tax Officer says that it comes with ill grace from 
the assessee’s mouth that the sum of Bs. 52,611 was not assessable 
to income-tax in the year in question because it had been received 
prior to the previous year, but this statement is not quite correct 
inasmuch as the mere fact that a certain income has not suffered 
tax because of a device adopted by the assessee would not enable 
the department to assess the same in subsequent years when the 
device becomes apparent to the department. It is only when 
according to a particular system'adopted by the assessee allocations 
are made not in the year when the amount is received but in later 
years that the income so allocated can be said to be the income 
liable to be considered in the assessment year. From what we 
have stated above it is clear that the allocations were made by the 
assessee himself and all that the income tax officer did was to make 
certain calculations from the deposit register as well which be- 
came available to him when he was making the assessment. 

In the present case it is common ground that no fresh alloca- 
tions were made by the assessee either in the assessment year or in 
the previous year and as the learned Commissioner says : the 
accounts had always been cast on what was known as the cash 
basis Their Lordships of the Privy Council observe at the bot- 
tom of page 631 of the Reports, (1938 A.L.J.) ; 

When an assessee keeps his books on a cash basis disclosed 
to the Revenue authorities and the officer accepts that basis it is 
clear that the calculation must be based on actual receipts in the 
year of computation 

In the case of this assessee therefore the calculation must be 
based on actual receipts in the year of computation. The learned 
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Commissioner was conscious of this difficulty and therefore he 
observed : 

‘*It is clear that the question resolves into one of the alloca- 
tion of the amount of Es. 2,03,397-3-0 admittedly received in the 
accounting year, but if this figure which was received in the ac- 
counting year be alone taken into consideration the figure of Bs. 
63,779 on which the assessee has been taxed cannot possibly be 
evolved, A reference to page 14 shows that the figure of Bs, 
63,779, was obtained by taking sums on the receipt side and on 
the expenditure side for a number of previous years”. 

We are therefore of the opinion that the payments made by 
Maharaj Eishorei Khanna from November 16, 1923 to September 
9,1927 should not be taken into account in making the assess- 
ment for the year in question, 1931-32. 

We now propose to consider the second question which 
relates to the time when the bigger family can be said to have 
separated. From what has been stated before us it is clear that 
there was a private partition in Sambat 1978 corresponding to 
October 1921 between Baja Sir Moti Ghand, Babu Shiva Prasad 
Gupta, Babu Karakh Ohand, Eai Bahadur Makund Lai and other 
members of the bigger family. The assessee had no separate 
entity before 1921. He had no business and no income of his 
own, but after that time he has been doing money-lending business, 
is in enjoyment of income from dividends and interest on securities 
and has a 9 annas share in a Gorakhpur firm. From the year 
1925 he has been regularly assessed to income tax. The conten- 
tion of the assessee that the separation of the family should be 
deemed to have come into existence on November 30, 1925 when 
certain arbitrators who had been appointed by the members of the 
family to effect a partition delivered their award or when the 
award was made a rule of Court on February 26, 1926 cannot be 
upheld inasmuch as all the circumstances point to the fact that the 
disruption of the family took place at an earlier date, namely, 1921 
when the parties not only declared their intention to separate but 
started separate business of their own. As a matter of fac); in the 
case of Shiva Prasad Qupta v. The Commissioner of Income Tax^ 
United Provinces, it was held that Mr. Shiva; Prasad Gupta , 
another member of the same bigger family, was separate from the 
time of the private partition. It is conceded by Mr. Kunzru on 
behalf of the assessee that the award itself says that the parti- 
tion will take effect from Sambat 1978, that is, the year 1921 
X— 26 
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and the award and the decree say the same. In this state of 
affairs it is clear that the partition or separation of the family was 
effected from the year 1921 as held by the Assistant Commissioner 
of Income Tax. 

Coming now to the third question we are of the opinion that 
the income of Es. 44,611-9-9 realised from Mr. Khanna in Sambat 
19^0 to 1981 cannot be exempted from income-tax under Section 14 
of the Income Tax Act. That provision says that the tax shall not 
be payable by an assessee in respect of any sum which he receives 
as a member of a Hindu undivided family. The family did not 
remain a Hindu undivided family in the year 1980-81, the division 
having taken place in Sambat 1978 and the above mentioned sum 
could not be said to have been received by Eai Bahadur Makund 
Lai as a member of a Hindu undivided family. It is common ground 
that when we are speaking of a Hindu undivided family we are 
speaking of the bigger family of Sital Prasad Eharakh Prasad and 
not the smaller family of Eatan Ghand Lallu Mai. 

Our decision therefore is that question No. (1) should be answer- 
ed in the negative, that the answer to question No. (2) is that the 
partition of the family was effected from the year 1921 as held by 
the Assistant Commissioner of Income Tax and the answer to 
question No. (3) is that the sum of Es. 44,611-9-9 realised from 
Maharaj Kishore Ehanna in Sambat 1980-81 is liable to income 
tax as the income or profit of the assessee and is not exempt from 
income-tax under Section 14 of the Indian Income Tax Act. We 
are of the opinion that for the present assessment it cannot be 
taxed by reason of our answer to question No. (1). 

We might now notice a preliminary objection that was ad- 
vanced by Mr. Eunzru before the hearing of this case commenced. 
It was said that the learned Commissioner of Income-tax has not 
complied with Eule 7 of the Eules framed by this Court under 
Section 66 of the Indian Income-tax Act. That rule says that the 
Commissioner of Income-tax having stated a draft case shall sub- 
mit the same to the assessee or his counsel etc., etc. It is conceded 
that the case from page 1 to about 10 lines of page 9 of our printed 
record was submitted to the assessee. The opinion of the Commis- 
sioner on the various questions as given in pages 9 to 11 was not 
supplied and it is said that that too is a part of the draft case and 
should have been supplied to the assessee. We are of the opinion 
that there is no force in this contention inasmuch as a reference to 
Section 66 of the Indian Income-tax Act clearly shows that the 
opinion of the Commissioner is something different from the state- 
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menti of the case. In sub-Clause (1) it is provided that the Com- 
missioner shall draw up a statement of the case and refer it with 
his own opinion thereon to the High Court and a similar provi- 
sion exists in Sub-clause (2). This makes it quite clear that the 
opinion of the Commissioner is different from the statement of 
the case, and there was a complete compliance by the Commission- 
er with Eule 7. 

A copy of our judgment under the seal of the Court and the 
signature of the Eegistrar will be sent to the Commissioner of 
Income-tax. We tax the fee of the counsel for the department 
at Bs« 2C0, and he is given a month’s time to file the necessary 
certificate. We award no costs to the assessee against the de- 
partment because we are of the opinion that his conduct in try- 
ing to evade the income-tax for a number of years is most 
reprehensible. 

Beference answered accordingly^ 


[In the Lahobe High Coubt.] 

MIAN CHANNU FACTOEIES UNION 

COMMISSIONEE OF INCOME-TAX, PUNJAB. 

Sib Jambs Addison and Abdul Eashid, JJ. 

February 10, 1936. 

Associations — Pabtnbbship Between Fibms Owning Gin- 
ning Faotobies — Whbthbb Can Be Ebgistbbbd as Fibm — 
Fibm, Definition op — ^Pbopbb Mode op Assessment — ^Intbbbst 
Paid to Pabtnbbs on Monet Invested Fob Pubohasing Goods 
— Whbthbb Allowable As Intbbbst on Monet Bobbowbd — 
Indian Income-tax Act (XI op 1922), Sections 3, 26-A and 10 
(2) (ii). 

Two firms and a Hindu undivided family each of which owned 
a ginning factory entered into a partnership. They were to own 

60 and 76 shares respectively in the partnership. Goods were 
to be purchased by each factory with its own capital^ but all goods 
purchased by the partnership were to be sent to the three factories 
in proportion to their respective shares amd each factory was to 
charge Bs. 10 per balejor ginning and Bs. 10 per cent, per annum 
interest on the capital invested by it. The factory ginning was 
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to keep Bs. 5^8 per bale and to pay Bs. 4-8 to the partnership. At 
the end of the year the profits made by the partnership were to he 
divided between the three constituents in accorda/nce toiih their 
respective shares. On a reference by the Commissioner : Held, {i) 
that the union was a trading concern and as such liable to assess^ 
ment on the profits ; 

{ii) that since a firm is only a group of individuals and one 
firm cannot be a member of another firm^ the union was not a 
firm* within the meaning of the Income-tax Act^ but it was liable 
to be assessed as an ‘ association of individuals * ; 

(m) in any event the union could not be registered as a firm 
as the shares of the individuals composing the firms were not 
mentioned in the deed of partnerships and 

[iv) the money invested by the different partners from pur- 
chase of goods was not capital borrowed for the business within 
Section 10 {2) {Hi) of the Income-tax Act. 

Case referred to : 

Pannaji Dbviohand V , Kapubohand [1927] (60 M, 176 ; 
A.l.B. 1927 Mad, 123 ; 99 LC, 640) affirmed by the Privy Council 
in 34 O.W.N. 1107 ; A.LE. 1930 P.G. 800 ; 69 M.L.J. 435, 

Case stated by Commissioner of Income-tax, Punjab Ss 
N. W, P. P., under Section 66 (2) of the Indian Income-tax Act 
(Bef. No. 66 of 1936). 

The necessary facts appear in the Judgment. 

M. L. Sethi and J. O. Sethi, for the assessecs. 

J. N, Aggarwal, and 8. M. Sikri, for the Commissioner of 
Income-tax, Punjab. 

JUDGMENT. 

Sib Jambs Addison, J. — This is a reference under Section 66 

(2) of the Indian Income-tax Act. The Commissioner of Income- 
tax, Punjab, has formulated the following questions of law for 
the opinion of this Court : — 

(1) Whether on the facts of the case, the assessees were 
chargeable to tax under Section 3 of the Income-tax Act V 

. (2) Whether the assessees were to be dealt with as a **firm*^ 
or as an '' association of individuals ** ? 

(3) Whether registration under Section 26-A could be grant- 
ed or not ? 

(4) Whether, in the circumstances of the case, interest paid 
to partners was an allowable deduction under Section 10 (2)(m) ? 
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The Mian Ohannu Factories Union (hereatcer called the 
assessees), were assessed for the year 1983-34 on an income of 
Es. 39^969 in the status of an “ association of individuals ” 

This union was constituted by means of a deed of partner- 
ship dated 13th September, 1931. There were three partners ac- 
cording to the partnership deed, namely, the firm of DhanpatLlal- 
Diwan Chand, the firm of Ujial Singh-Ajaib Singh and the Hindu 
undivided family of Dhanpat Mal-Bhagwan Das, described as the 
first, the second and the third party, and owning 70, 60 and 76 
shares in the partnership respectively. It was provided in the deed 
that all the goods purchased by the partnership shall be sent to 
all the three factories for ginning in proportion to their respec- 
tive shares and that each factory shall charge Es. 10 per bale for 
ginning. The factory ginning was to keep Es. 6-8 per bale and 
pay Es. 4-8 to the partnership. At the end of the year the profi 
made by the partnership was to be divided between the partners 
in accordance with their respective shares. Any amount remain- 
ing unrealised from a purchaser or an Arthi was to be borne by 
the partnership. The partnership was to pay the employees and 
the ginning charges were to be debited to each factory after the 
whole lot was pressed. In view of the above-mentioned provisions 
of the deed of partnership it is clear that the Union was a trading 
concern and as such liable to assessment on its profits. In the 
case reported as I.L.E. 60 Mad. 175, four unregistered firms en- 
tered into partnership to purchase certain goods, to sell them at 
different times and divide the profits and it appeared that the 
total number of members of all the firms together came to twenty- 
two, but the partnership was not registered under the Indian 
Companies Act. On a suit instituted by three of the firms against 
the fourth for dissolution of partnership and taking of partner- 
ship accounts, it was held that the transaction was a business 
within Section 4, Clause 2, of the Indian Companies Act, and not 
a single venture falling outside the section. It was further held 
that for purposes of registration required by Section 4, Clause 2, 
of the Act, each of the unregistered firms cannot be regarded as 
a single legal entity ; that persons under Section 4, Clause 2, 
denotes individuals and does not include bodies of individuals. 
This decision was affirmed by their Lordships of the Privy Coun- 
cil (34 O.W.N. 1107). 

It is well-settled that a firm is a mere group of individuals, 
and that a firm as such cannot legally be partner in another firm. 
In the present case the Mian Ghannu Factories Union purports to 
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consist of two firms and one Hindu undivided family. The 
shares of the members of the firm Dhanpat Mai-Bhagwan Das 
and those of Ujjai Singh- Ajaib Singh inter se are not mentioned 
in this deed of partnership. While this partnership is undoubt- 
edly a trading concern, it does not appear to us to fall within the 
definition of the word firm ” as given in the Income Tax Act. 
It ’’is more appropriate to regard it as Other Association of 
Individuals 

In view of our finding that the union is not a firm, the ques- 
tion of registration really does not arise. In any case, even if the 
Union is held to be a firm, it cannot be registered as the indivi- 
dual shares of the different members of the firm constituting the 
partnership are not mentioned in the deed. 

With regard to interest it is provided in the deed af partner- 
ship that each factory shall invest its own capital lor the purchase 
and sale of goods and shall get interest at the rate of Bs. 10. per 
cent, per mensem. The money thus used by the different partners 
cannot be considered to be capital borrowed for the purposes of 
the business within the meaning of Section 10 (2) (iii). 

Bor the reasons given above, we answer the first question 
in the affirmative. With respect to the second question we hold 
that assessees must be regarded as an “association of indivi- 
duals The third and the fourth questions are answered in the 
negative. The assessees shall pay the costs of the Commissioner 
in this Court. 


[In the Lahobe High Ooubt.] 
MBLAMAL-SHIB DAYAL 

V. 

GOMMISSIONEE OF INCOME TAX, PUNJAB. 

8ib James Addison and Abdul Rashid, JJ. 

February 10, 1936. 

Income Tax— Accounting Yeab — Need not Nbobssabily 
Be Financial Yeab — Sambat Yeab — ^Indian Income Tax Act 
(XI OP 1922), Section 13. 

The provision contained in Section 18 of the Indian Income Tax 
Act to the effect that income, profits and gains shall he computed 
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in accordance with the method of accounting regularly employed 
by the assessee does not imply that the assesses must necessarily 
adopt the financial year as the accoimting period or must adopt a 
method which tcould avoid two dates of 81st March falling with- 
in one accounting period. 

Civil Miscellaneous Petition (No. 620 of 1936) under SectijDn 
66 (3) of the Indian Income-tax Act, 1922, for a mandamus re- 
quiring the Commissioner of Income-tax, Punjab, to state a case- 

Kirpa Bam Bajaj^ for the petitioner. 

J, N, Aggarwal and 8, M, Sihri^ for the Commissioner of 
Income-tax. 

Abdul Rashid, J. — This is an application under Section 66 
(3), Indian Income-tax Act, for a mandamus to compel the 
Commissioner of Income-tax, Punjab, to state the case of the 
firm Mela Mai Shib Dayal and refer the points of law arising 
therein to the court. The following questions of law have been 
formulated on behalf of the assessees : (1) whether the sum of 
Rs. 2,062 on account of loss of the Ferozepore excise branch, 
and Rs. 4,663 of Mahalpur, Hariana and Moga, which follow the 
financial year as their accounting periods (1st April, 1930 to 3lBt 
March, 1931) should not have been allowed to the assessees in 
the assessment relating to the year 1932-33 which follows the 
accounting period Ghei Sudi 1 to Chet Badi 16 which corresponds 
to 20th March, 1931 to 6th April, 1932, for the year under assess- 
ment; (2) when a method of accounting is regularly employed by 
an assessee and the same is accepted by the Income-tax Officer 
from year to year, is an Income-tax Officer legally justified in 
departing from that practice in any subsequent year ? 

It appears that the head office of the assessees ’ firm is at 
Hoshiarpur and they also carry on business at Ferozepore, 
Mahalpur, Hariana and Moga. The accounting period of the 
head office is the Sambat year from Ghet Sudi 1 to Chet Badi 15. 
The length of the Sambat year is not constant, and sometimes 
it extends over two dates of 81st March, and sometimes 
it does not include even a single date of the 31st March. 
The accounting period of the .branch offices which mainly deal 
with excise contracts is from the Ist of April to the 
31st of March. That is the ordinary financial year. According to 
the assessees there was a loss at the Ferozepore excise branch 
amounting to Rs. 2,062 and at Mahalpur, Hariana and Moga 
branches amounting to Rs. 4,663 during the accounting period 1st 
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April, 1930 fco 31st March, 1931. The aoccounting period of the 
head office for the assessment year, 20th March, 1931 to ISth 
April, 1931, happened to correspond to the period from “ 30th 
March, 1930 to 19ch March, 1931.’' As the accounting period of 
the head office ended before the accounting period of the branch 
offices came to an end, the losses of the branch offices daring 
19S0-31 were not shown in the head office accounts dealing with 
the accounting period “ 30th March, 1930 to 19th March, 1931.” 
In the assessment for the year 1932-33 the losses referred to above 
were sought to be claimed as they could not have been claimed 
in the previous year, as the accounting period of the head office 
ended before the accounting period of the branch offices had come 
to an end. 

The learned Commissioner refused to state the case to this 
Court on the ground that the method of accounting resorted to by 
the assessees could net be regarded ” as a regular method of ac- 
counting” under Section 13 of the Act. On the other hand it was 
claimed on behalf of the assessees that this ** method of account- 
ing ” had been employed by the assessees for a number of years 
and the income-tax authorities had raised no objection thereto. We 
are of the opinion that the provision of Section 13, Income-tax 
Act, to the effect that income, profits or gains shall be computed 
in accordance with the method of accounting regularly employed 
by the assessees do not imply that the assessees must necessarily 
adopt the financial year as the accounting period or must adopt a 
method which would avoid two dates of 81st March falling within 
one accounting period. For the reasons given above, we direct 
the Commissioner of Income-tax, Punjab, to state the case of the 
petitioner and refer it to this Court. We formulate the following 
question of law : “ Whether in the circumstances mentioned 
above the losses of the branches ought to have been allowed in 
the assessment year 1932-33 of the Head Office.” The respondent 
will pay the costs of the petitioner. 


Mandamus granted. 
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[In Thb Eangoon High Coubt], 

COMMISSIONER OP INCOME TAX, BURMA 

v» 

DEY BROTHERS, 

Sib Abthub Page, C. J., Mya Bu, J., and Ba U, J. 

March 8, 1936. 

Rb-assbssment — Scope of Section 84 — Re-assessment op 
Income Which Has Once Been Assessed — Ee-assessment on 
Surmises and Hypotheses Without Foundation — Illegality 
— Bubdbn op Proof — Indian Income Tax Act (XI of 1922), 
Section 34. 

Section 84 of the Indian Income Tax Act is appliccbble to 
cases in which either no assessment at all has been made upon the 
person who received the income ^ profits or gains liable to assess- 
ment^ or where assessment has been made in the course of the year 
some portion of the income^ profits or gains of such assesses for 
some reason or other has not been included in the order of assess- 
ment ; such income is income which has * escaped assessment* in the 
year and falls within the ambit of Section 34 of the Act. But in- 
come in respect of which a final and conclusive assessment has been 
made cannot be subjected to a revised assessment except when the 
assessment has been fixed at too low a rate* 

The income of the assessee for the year 1981-82 was assessed 
at Bs* 8^267 after a scrutiny of his account books and income tax 
was levied accordingly* Thereafter as a result of a search upon 
the assesses^ s premises certain documents came into the possession 
of the income tax authorities and proceedings under Section 84 
were started. The figures for later years^ namely, for the years 
1932-1933 and 1933-34 showed a larger profit on a smaller turn- 
over and the Income Tax Officer estimated that 30 per cent* of the 
figure for sales in 1930-31 must have represented the gross profits 
and he re-assessed the inco,me of the assessee for 1981-1982 upon 
that footing at Bs* 59,130* 

Held, that the assessment under Section 34 was based not 
upon facts but upon surmises and hypotheses for which there was 
no sound foundation ; there were no materials from which the In- 
come Tax Officer could have found that in the accounting year 
there were profits from the business which had escaped assessment 
and the revised assessment was therefore illegal* 

1—27 
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The animadversions passed hy the Sombay Sigh Court upon 
U Lti Nyo’s Case are not justified. 

Under Section 34 if the income tax authorities have not mis- 
directed themselves in law omd there were materials before the In- 
come Tax Officers upon which they could find that income, profits 
anfl gains had in fact escaped assessment the Court will not in- 
terfere or disturb the finding of fact at which the income tax 
authorities have arrived. It cannot he broadly laid down that 
under Section 84 the onus is upon the income tax authorities to 
satisfy the Court upon the facts that income, prof its and gains had 
escaped assessment so as to give the assesses a right of appeal on 
facts in the case of every assessment under Section 84. 

OoMMISSIONEE OP INCOME TaX, BoMBAT V, G. V. MaNOHAE 
[1935] (l.L.E. 69 Bom. 666 ; 168 I.O. 767 ; 1935 I.T.E. 372) 
dissented from. 

CoMMissioNEB OP INCOME Tax, Bubma V. U Lu Nto [1933] 
(1. L. E. 12 Eang. 118 ; 146 I, C. 300 ; 1933 I. T. E. 373) 
followed. 

Gases referred to : 

Anglo Pebsian Oil Co. (India), Ltd., In re [1933] 60 Cal. 
840 ; 34 C.W.N. 430; A.I.E. 1938 Gal. 777 ; 1933 LT.E. 129). 

Btjbn & Co., In re [1934] (61 Cal. 132; 38 C.W.N. 204 ; 160 
I. C. 404 ; A.I.E. 1934 Cal. 616 ; 1934 I.T,E. 30). 

COMMISSIONBE OP INCOME TaX, BoMBAT V. G. V. MaNOHAB 
[1936] (69 Bom. 626 ; 37 Bom. L. E. 697 ; 158 I. C. 757 ; A.LE. 
1935 Bom. 410 ; 1936 I.T.E. 372 ; 8 T.T.C. 273). 

COMMISSIONEB OP INCOME TaX, BiJEMA V. N. N. BuEJOBJBH 
[1931] (9 Eang. 161 ; 131 I.C. 607 ; 1931 Eang. 101 ; 3 1.T.C. 270). 

COMMISSIONEB OP INCOME Tai, BuEMA V. T. S. T. S 
Chbttiae Piem [1931] 9 Eang. 28 ; 132 1.0. 669 ; A. I. E. 1931 
Bang. 333). 

COMMISSIONEB OP INCOME Tax, Bdbma V. U Lu Nto [1933] 
(I.L.E. 12 Eang. 118 ; 146 I.C. 300 ; A.I.E. 1933 Eang. 350 ; 1983 
I.T.K. 373). 

COMMISSIONEB OP INCOME TaX, MaDBAS V. E. StJNDABBSA 
Aitab [1926] (2 I.T.O. 173). 

Laohibam Basantlal, In re [1931] (68 Cal. 909 ; 36 C.W.N. 
310 ; 133 I.C. 187 ; A.LE. 1931 Cal. 646). 

Madan Mohan Lal v. Commissionbb op Income Tax 
Punjab [1938] 16 Lah. 937 ; 38 P.L.E. 52 ; 158 I.C. 718 ; 1935’ 
Lah. 742 ; 1986 I.T.E. 438). 
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EaJBNDBANATH MdKHBBJI V. COMMISSIONEB OF INCOME TaX, 

Bengal (1934] (61 LA. 10; LL.K. 61 Oal. 285 ; 147 LO. 663 ; 
1934 P.C. 30; 1934 I.T.E. 71). 

Eamjidas Mahalibam, In re [1936] 62 Gal. 1011 ; 1936 
LT.E. 26). 

E. W, Lambert, for the Commissioner of Income-tax. 

De, for the Assessee. 

Page, C. J. — The question propounded is “ whether the re- 
assessment in this case was in accordance with the provisions of 
Section 34 of the Act ? ’* Section 34 runs as follows : 

“ 34. If for any reason income, profits or gains chargeable 
to income-tax has escaped assessment in any year or has been as- 
sessed at too low a rate, the Income-tax Officer may, at any time 
within one year of the end of that year, serve on the person liable 
to pay tax on such income, profits or gains, or, in the case of a 
company, on the principal officer thereof, a notice containing all 
or any of the requirements which may be included in a notice 
under sub-section (2), of Section 22 and may proceed to assess or 
re-assess such income, profits or gains, and the provisions of this 
Act shall, so far as m-iy be, apply accordingly as if the notice were 
a notice issued under that sub-section : Provided that the tax shall 
be charged at the rate at which it would have been charged had 
the income, profits or gains nob escaped assessment or full asses- 
ment, as the case may be 

The question is not happily framed and is too wide, the sub- 
stance of it having regard to the matter in controversy being whe- 
ther there were any materials upon which the Income-tax Officer 
or the Assistant Oommissioner could find that the income, profits 
and gains which were the subject of the assessment under Sec- 
tion 34 had escaped assessment in the year 1981-32. 

The material facts lie within a narrow compass. Up till 
January, 1932, the business of a chemist and druggist in Mogul 
Street, Eangoon, was carried on in partnership by the Dey bro- 
thers, a manager appointed by the elder brother, Dr. Dey being in 
charge of the business. After January, 1932, the younger Bro- 
ther, L. M. Dey who is the assessee, became the sole proprietor 
and employed a different manager to carry on the business for 
him. The assessment order of the Income-tax Officer in respect 
of the year 1931-32, was passed on 16th June, 1931, in the fol- 
lowing terms : 
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“ The books have been scrutinized, and the return checked 
and found in order, I accept the return of income, viz., Es. 
8,267. Tax thereon at 9 pies in the rupee is Es. 387-8. Issue de. 
mand-notice payable in one month. 

(Sd.) S. B. Trutwein, 

16th June, 1931. Income Tax Officer.’* 

* Thereafter as the result of a search upon the premises cer- 
tain documents came into the possession of the Income-tax De- 
partment, in consequence of which the manager was prosecuted 
and convicted on 12tk June 1933 of submitting inter alia a false 
income-tax return ; but the convictions were set aside on appeal 
by Dunkley, J., on 12th July 1983. If the proceedings under 
Sec. 34 which were commenced on 5th July, 1932 could have been 
delayed until after the judgment of Dunklby, J., had been pas- 
sed, it may be that they would not have been set in motion, for 
the learned Judge held that there was “no evidence that the ap- 
pellant intentionally submitted a false return to the Income-tax 
Officer.'* However, the proceedings under Section 34, which 
before that time had been completed, resulted on 19th August 
1932 in an assessment being made on a total income of Es. 68,267 
instead of Es. 8,267 under the original assessment. The assess- 
ment was set aside after a reference to the High Court under 
Section 66 (8), and on 22nd February, 1935 the Commissioner of 
Income-tax directed the Income tax Officer to open fresh proce- 
edings, presumably under Section 34. On 10th May, 1936, the 
Income-tax Officer accepted the following figures for cash sales 
in the years 1930-31, 1932-83 and 1933-34 : 

Percentage of 


Year 

Sales 

Gross profit 

gross p 


Bs. 

Bs. 

Bs. 

1933-34 

2,29,256 

47,780 

20.8 

1932-33 

2,57,067 

63,599 

24.7 

1930-31 

3,07,385 

43,467 

’14.1 


In the assessment order the Income-tax Officer obierved : 

“ A comparison of these figures shows that, according to the 
accounts produced by the firm, the percentage of gross profit m 
1930-31 was 14.1 compared with 24.7 in 1932-33 and 20.8 in 
1933-34. The sales however, in the year 1930-31, in which the 
gross profit was smallest, were larger than those in the other two 
years. The result of the trading for the year 1930-31 as disclosed 
by the books produced cannot therefore be accepted off-hand, 
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The Income-tax Officer rejected the explanation of the asses 
see that ** the reason for the gross profit being only 14.1 per cent, 
is said to be due to keen competition between the assessee firir 
and the Grand Pharmacy which is stated as having commenced 
business about this year (1930-31),’* and merely because the 
figures in the latter years showed a larger profit on a smaller 
turn-over the Income-tax Officer arbitrarily estimated that 30 per 
cent, of the figure for sales in 1930-31 must have represented the 
gross profit and he assessed the income, profits and gains of the 
assessee upon that footing* On appeal the Assistant Commis- 
sioner reduced the assessment from Bs. 59,130 to Bs. 40,180, but 
otherwise affirmed assessment, stating that the main ground for 
the rejection of the accounts remains, namely, that the analysis 
of the trading account shows a rate of gross profits which is 
substantially below the rates shown in subsequent accounts. And 
it is this Department’s case that this result is due to an under- 
statement of the closing stock for the year. The following table 
sets out the trading results for the relevant years as shown in the 
firm’s accounts. 

Assessment Opening Closing Gross 

year Stock Purchases Sales Stock Profit Percentage 


(1) 

(2) 

(3) 

(4) 

(6) 

(6) 

(7) 


Bs. 

Bs. 

Bs. 

Bs. 

Bs. 


1930-31 

1,41.874 

2,82,766 

3,60,862 

1,11,822 

48,064 

13.3 

1931-32 

1,11,825 

! 2,40,477 

3,07,336 

88,421 

43,457 

14.1 

1932-33 

88,421 

2,01,722 

2,67,796 

60,910 

38,563 

14.4 

1933-34 

60,910 

1,94,511 

2,67,068 

61,961 

63,698 

24.7 

1934-35 

61,961 

1,83,764 

2,29,266 

64,228 

47,779 

20.8 


These figures show a marked increase in the gross profits for 
the years 1933-34 and 1934-35, and this is significant for the 
accounts for these years were submitted after the prosecution re- 
ferred to in para. 2 above was launched. Before considering what, 
in my opinion, should be the answer given to the question referred 
1 desire to observe, with all due respect, that I cannot agree with 
the following passages in the judgment of the Bombay High Court 
in Commissioner of Income-tass, Bombay v. Oopal Vaijmath 
Manohar : — 

“ It seems to me that the burden of showing that income has 
escaped assessment or that it has been assessed at too low a rate , 
lies on the Commissioner.” 
and 
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I Lhink the burden of proving that the income has escaped 
assessment within the meaning of Sec. 34, Income-tax Act, was on 
the income-tax authorities, and it has clearly not been discharged.’* 

If Beaumnot, C.J., and Rangnbkab, J., intended to lay down 
that under Section 34 the onus lay upon the income-tax authorities 
tc^satisfy the Court upon the facts that income, profits and gams 
had escaped assessment, the effect of so holding would be that in 
every case in which proceedings are taken under Section 34, the 
assessee would have an appeal upon the facts. That in my opinion 
was neither intended ncr provided ; and I apprehend that under 
Section 34, if the income-tax authorities have not misdirected 
themselves in law, and there were any materials before they could 
find that income, profits and gains had in fact escaped assessment 
the Court will not interfere or disturb the finding of fact at which 
the income-tax authorities have arrived. 

Further, I am of opinion that the animadversions passed by 
the Bombay High Court in Gommissiomr of Income tax^ Bombay 
V. (?. V* Manohar upon certain observations of a Bench of this 
High Court in U Lu Nyo^s case were not justified. The learned 
Judges who decided Gommissioner of hicome^tax, Bombay v. G. F. 
Manohar while agreeing with the actual decision in U Lu Nyo^s 
case appear to have been under the impression that in U Lu Nyo^s 
case this Court had held that “ income from a particular source 
cannot l)e re-assessed under Section 34.” With all due respect 
the Court in U Lu Nyo's case did not, and did not purport to lay 
down the law in that sense. In U Lu Nyo's case as in Gomm^s* 
sioner of Income^tax^ Bombay^. G. F. Manohar an Income-tax 
Officer in a subsequent year of assessment, arriving at a different 
estimate of the income that had accrued in the previous year from 
that at which the Income-tax Officer in the previous year had arri- 
ved, proceeded to re-assess uuder Section 34, the difference 
between the amount of the two estimates as being income that 
had “ escaped assessment” in the previous year. That we held 
to be an attempt by one Income-tax Officer to go behind and revise 
the assessment made by the Income-tax Officer in the previous 
year, merely because he disagreed with his predecessor’s estimate 
of the amount of the assessable income. 

In that connection the Court laid down that “ the Income-tax 
Officer had no jurisdiction to revise the assessment for the previous 
year which was completed and had become final.” We respect- 
fully adhere to what was said in Gommissioner of Income^tax^ 
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Burma v. V» Lu Nyo for in our opinion income in respect of 
which a hnai and conclusiye assessment has been made cannot 
be subjected to re-assessment, except when the assessment has 
been fixed at too low a rate, either under Section 34 or any other 
section of the Income-tax Act. The view which the Court ex- 
pressed in U Lu Nyo^s case and which finds favour with us, ilp- 
pears to receive confirmation from the following observations of 
Lord Macmillan in Bajendranath MuJcerjee v. Commissioner of 
Income-tax^ Bengal : 

‘The fact that Section 34 requires a notice to be served call- 
ing for a return of income which has escaped assessment strongly 
suggests that income which has already been duly returned for 
assessment cannot be said to have escaped assessment within the 
statutory meaning/ 

It may be necessary, of course, in certain cases to examine 
income A, which has already been duly assessed, in order to as- 
certain whether income B has escaped assessment, but that does 
not mean that income A is liable to be re-assessed under Section 
34 ; and we are firmly of opinion that income, profits and gains 
that have already been duly assessed and the assessment in res- 
pect of which has become binding and conclusive cannot be sub- 
jected to a revised assessment under Section 34 except where the 
rate originally charged was too low. On the other hand we ate 
equally clearly of opinion, and as we understand the judgment 
in that case there is nothing to the contrary in TJ Lu Nyo's case 
that income, profits and gains liable to assessment but which have 
not been assessed in the year of assessment in which they are 
chargeable, whether or not they are derived from the same source 
as income that has been so assessed, are within Section 34 and 
are liable to be assessed within the period prescribed in that sec- 
tion as being income, profits and gains that have escaped assess- 
ment, Commissioner of Income^taXf Bur7na v. T. S, T. S- Chettyar 
Firm^ Commissioner of Income-ta^, v. U Lu Nyo, In re Lachiram ^ 
Basantlalf In re Anglo Persian Oil Co., {India) Ltd,^ Burn d Co ,9 
In re, Bajendranath Mukerjee v. Commissioner of Income-tax, 
Bengal, In re Bamjidas Mahalira^n, Go7nmis8ioner of Income-tax, 
Madras v. B. Sundaresa Iyer, Madan Mohan Lai v. Commissioner 
of Income-tax, Punjab and Commissioner of Income-tax, Bombay 
V. (?, F. Manohar. 

In my opinion the true rule was enunciated in Commissioner 
of Income-tax, Burma v. Jf. N* Burjorjee where the Court held 



216 INCOME TAX REPOETS [1936 

that Section 34 is applicable to cases in which either no assess- 
ment at all has been made upon the person who received the in- 
come, profits or gains liable to assessment, or where an assessment 
has been made in the course of the year, but some portion of the 
income, profits or gains of such assessee for some reason or other 
haa not been included in the order of assessment ; such income is 
income which has “escaped assessment” in the year, and falls 
within the ambit of Section 34 of the Act. 

Now, applying Section 34, construed in this sense, to the facts 
of the present case I am of opinion that there was no material 
before the income-tax authorities upon which they could have 
found that any income, profits and gains were liable to assessment 
under Section 34. Upon the footing that the table of figures 
compiled from the assessee’s books of account was accepted, and 
the additional assessment was based upon the ground that com- 
mended itself to the Income-tax Officer, namely, that because from 
the figures for later years it is clear that a larger gross profit was 
therein made on a smaller turnover than in the accounting year, 
I am not satisfied that it follows that in the accounting year the 
the gross profit must have been greater than the profit returned by 
the assessees. It appear.* to me that this conclusion cannot be 
drawn from the premises, and that the argument involves a non- 
sequitur. It is at least equally probable that the larger profit ac- 
cruing in the later years was due to the absence of trade competi- 
tion or to better management — ^for it must be remembered that 
in the subsequent years the assessee was the sole proprietorof the. 
business and that it was under new management — as that there 
was no increase in the profits of the later years, and in my opinion 
in such circumstances there were no materials from which the 
Income-tax Officer could have found that in the accounting year 
there were profits from the business which had “ escaped as- 
sessment.” 

On the other hand, if the figures returned by the assessee were 
rejected in toto there were ex necessitate rei no material from 
which the inference drawn by the income-tax authorities could have 
been deduced ; and even if assuming that the income tax authori- 
ties were justified in the circumstances in coming to the conclusion 
that the value of the “ closing stock” was based not on its true 
value to the assessee but on the “invoice” price, without taking 
into account, for example, the cost of freight, or import duty, it 
does not follow that the calculation of the gross profit as returned 
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was incorrect unless the valne of the ” opening stock ” had been 
otherwise and/or truly assessed. But not only was there no 
evidence before the Income-tax authorities that the “ opening 
stock ” and the “closing stock” were not valued on the same basis, 
but from the table itself it appears that in each year the “ op ening 
stock” stood at exactly the same figure as the “ closing stock ”^of 
the previous year, a fact which would militate against the view 
that the “opening stock” and the “closing stock” in the return of 
the assessee for the year of assessment had not been valued in the 
same way. In my opinion the assessment that has been made 
under Section 34 has been based not upon facts, but upon surmises 
and hypotheses for which there is no sound foundation, and, in my 
opinion, the assessment under Section 34 cannot be sustained. I 
would answer the question propounded in the negative. The 
assessee is entitled to costs 10 gold mohurs including Bs. 100 
deposited. 

Mya Bu, J. — I agree. 

Ba U, J. — I agree. 

Beference answered accordingly* 


[In the Lahobb High Goubt.] ' 

BANAESI DAS 

V. 

COMMISSIONEE OP INCOME TAX, PUNJAB & N. W. P. P. 

Sir James Addison and Abdud Eashid, JJ. 

January 27, 1936. 

Penalty — Best Judgment Assessment — Appeal to Assist- 
ant COMMISSIONBB — PoWBB OF ASSISTANT COMMISSIONEB TO 
Impose Penalty Aftbb Ebjboting Appeal — Power op Commis- 
sioner TO Impose Penalty in Further Appeal or on Applica- 
tion For Ebpbrbnob — Indian Income Tax Act (XI of 1922), 
Sections 23 (4), 28 (8), 30, 32 and 66 (2). 

Where an Assistant Commissioner refuses to admit an income 
tax appeal on the ground that the assessment being an assessment 
under Section 28 (4) no appeal lies^ the proceedings before him cojne 
to an end and he has no power to issue a notice under Section 28 {3) 
1—28 
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calling upon the assessee to show cause why a penalty should not 
be imposed on him. 

Where the Assistant Commissioner ijnposes a penalty in such 
a case and the assessee appeals to the Commissioner complaining 
against the illegal imposition of penalty by the Assistant Com- 
missioner , the Commissioner cannot himself re-impose the penalty 
and thereby validate the very order which was being challenged 
before him. 

The Co7nmis$ioner is also precluded from imposing a penalty 
in such a case when an application is preferred to hhn under 
Section 66 (J3) praying that he may refer to the High Court the 
guestio7i of the validity of the imposition of the penalty by the 
Assistant Commissioner, 

Further i no penalty can he imposed ujider Section 28 of the 
Act unless a notice is served on the assessee to show cause against 
the imposition of such a penalty, 

Eeference (No. 20 of 1985) made by the Commissioner of 
Income-tax, Punjab & N. W .P.-P., under Section 66, Clauses (1) 
and (2), of the Indian Income-tax Act (XI of 1922) in the matter of 
the assessment of Bai Bahadur Lala Banarsi Das of Ambala for 
the year 1933-1934. 

The necessary facts appear in the Judgment. 

Achru Bam and Asa Bam Aggarwal, for the assessee. 

Jagannath Aggarwal^ for the Commissioner. 


Order. — Under the provisions of Section 66 (1) and (2) of the 
Indian Income-tax Act the Commissioner of Income-tax, Punjab, 
has referred the following questions to this Court : — 

1. Gom7nissioner*s First Quesiiofi, 

Was there any material before the Commissioner on which he 
could uphold in appeal the finding that the assessee had concealed 
and deliberately furnished inaccurate particulars of income and 
thereby returned it below its real amount? 

2. Commissioner's Second Question, 

Is the maximum penalty admissible under Section 28 restrict- 
ed in law otherwise than by the difference between the income- 
tax upon the total income actually returned and that upon the 
total income actually assessed ? 

3. (a) Assessee^s First Question. 

Whether in a case held as validly decided under Section 23 (4) 
by an Assistant Commissioner of Income-tax, is he lawfully 
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competent to impose any penalty under Section 28 (1) of the In- 
come Tax Act ? 

(bj Asse8see*s Second Question* 

Whether in the circumstances of the case there were any pro- 
ceedings before the Assistant Commissioner of Income tax within 
the meaning of Section *28 (1) of the Act. 

( c) Assessee^s Third Question. 

Whether the issue of the notice under Section 28 (3) on 20th 
April, 1934, and imposition of the penalty on 30th April, 1934, by 
the Assistant Commissioner are valid in law under Section 28 of 
the Income Tax Act when he refused to admit the appeal on 18th 
April, 1934. 

(d) Assessee^s Twelfth Question* 

Whether the imposition of surcharge of Es.4,606-11.0 is legal 
in the calculation of penalty under Section 28 (1) of the Act. 

The material facts of the case may be briefly stated. The 
assessee, Bai Bahadur Lala Banarsi Das, returned his income for 
the year 1932-33 at Es- 79,807-0-0. The Income Tax OflBcer 
made the assessment for the year 1933-34 at the sum of 
Es. 2,12,927-0-0 under Section 23 (4) of the Act on the ground 
that the Gunny Bag Godown Eegister and the Gunny Bag Eegister 
of receipts and issues specifically called for under Section 23 (2) 
had been deliberately withheld by the assessee. The assessee pre- 
ferred an appeal to the Assistant Commissioner. The principal 
ground of appeal was that the Eegisters which, according to the 
Income Tax Officer, had been deliberately withheld were not main- 
tained, and that the non-production of a document not maintained 
was not a default and did not bring the case of the assessee within 
the ambit of Section 23 (4) of the Income Tax Act. It was con- 
tended that the order of the Income Tax OjBficer was in reality an 
order under Section 23 (3) of the Act, and that it was labelled as 
one under Section 23 (4) in order to deprive the assessee of his 
right to appeal. 

The Assistant Commissioner in his order dated the 18th of 
April, 1934, came to the conclusion that the registers in question 
had been deliberately withheld and that in view of these facts the 
assessment made by the Income Tax Officer under Section 23 (4) 
was valid, and that the order of the Income Tax Officer was con- 
sequently not appealable. The order of the Assistant Commis- 
sioner concludes with the following words : — 
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“ The present appeal is therefore, not admitted. The other 
objections relate to the merits of the case and so need no 
discussion. 

** I also find that the appellant returned no income from the 
Bardana (Q-unny Bags) Khata^ although it has been found by the 
Income Tax Officer that he has got substantial income under this 
head, I have, therefore, issued a notice as required by Section 28 
(3) of the Income Tax Act calling upon the appellant to show 
cause why action should not be taken against him under Section 
28 (1) of the said Act. The question of imposing of penalty will 
be finally decided after hearing the appellant.” 

By his order, dated the 30th of April, 1934, the Assistant Com- 
missioner held that on the assessee’s own admission the Gunny 
Bags account did yield an income of Es. 33,372-0-0 which he 
had failed to return, and that, therefore, the assessee was liable to 
penalty under Section 28 of the Act. The penalty of Rs, 22,538-6-0 
was consequently payable by the assessee. Against the decision of 
the Assistant Commissioner imposing the penalty the assessee 
preferred an appeal to the Commissioner. This appeal was 
rejected on the merits and the order of Assistant Commissioner 
was confirmed, but under Section 66 (2) of the Act the Commis- 
sioner has referred to this Court the question of the validity of 
the imposition of penalty which forms the subject matter of 
assessee’s first three questions. 

The Income Tax Officer completed the assessment on the 
Slst of January 1934. The assessment order contains an 
observation to the effect that the assessee had deliberately made a 
false return inasmuch as he had omitted to show the income in 
the Gunny Bags account and that separate action under Sec- 
tion 28 or 52 was being taken. In spite of this observation, how. 
ever, the Income Tax Officer took no action on the 31st of January 
1934 or at any time thereafter by issuing a notice to the assessee 
under Section 28 of the Income Tax Act. According to the 
Commissioner, the case was submitted to the Assistant Com- 
missioner by the Income Tax Officer on the 14th of March 
1934, recommending prosecution but no action appears to have 
been taken on that recommendation. It was contended by the 
learned counsel for the assessee that the Assistant Commis- 
sioner became functus officio as soon as he passed 
order, on the 18th of April 1934, to the effect that the 
assessment under Section 23 was valid and that the order of 
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the Income-tax Officer was not appealable. The Assistant Com- 
missioner ** did not admit the appeal.** All proceedings before 
him, under the Income-tax Act, ended as soon as that order was 
passed. . After passing that order the Assistant Commissioner had 
no power to issue a notice under Hection 28 (3) to the assesses as 
his power to take action under Section 28 lasts only so long as 
any proceeding under the Income-tax Act are pending before 
him. This contention, in our opinion, is sound and must be given 
effect to. The Commissioner has observed that in his opinion the 
determination of the issue raised under Section 30 was manifestly 
in the course of proceeding under that Section. Section 30 deals 
with appeals against assessments and as soon as the Assistant 
Commissioner found chat the assessment was validly made under 
Section 23 (4), the proviso to Section 30 (1) came into operation, 
and it was in pursuance of that proviso that the Assistant Com- 
missioner refused to admit the appeal. The issue raised under 
Section 30 was, therefore, conclusively determined as soon as the 
Assistant Commissioner refused to admit the appeal, and there- 
after, the Assistant Commissioner could not take any action 
under Section 28 (3) by issuing a notice to the assessee regarding 
penalty. 

The learned Commissioner has further held that he has 
himself duplicated the order regarding the penalty in the proceed- 
ings under Section 32 and Section 66 (2) so that the decision of 
the above question as to the jurisdiction of the Assistant Com- 
missioner would not affect the penalty. Section 32 deals with 
appeals preferred to the Commissioner against certain orders of 
the Assistant Commissioner. In the present case the assessee 
appealed to the Commissioner urging that the imposition of the 
penalty by the Assistant Commissioner was illegal as the conceal- 
ment of income, if any, did not come to his notice during the 
course of any proceedings before him. The Commissioner in 
deciding whether the imposition of the penalty by the Assistant 
Commissioner was illegal could not, in our opinion, re-impose the 
penalty himself, and thereby validate the very order which was 
challenged in appeal before him. For the same reason the appli- 
cation was preferred to him under Section 66 (2) of the Act 
praying that he may refer to the High Court the question of 
validity of the imposition of the penalty by the Assistant Commis- 
sioner. 

No penalty can be imposed under Section 28 of the Act unless 
a notice is served on the assessee to show cause against the imposi- 
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tiou of such a penalty. The Commissioner never served any 
notice on the assesseo that he intended to take action against him 
under Section 28. An imposition of penalty in this case by the 
Commissioner under Section 28 would, conae'iuently, be invalid. 
We therefore, answer the first three questions of the assessee 
referred by Commissioner in the negative. 

c 

In view of the finding given above, it was stated by the 
Learned counsel for the assessee that he did not wish to argue 
the other questions and that they may be answered in accord- 
ance with the opinion of the Commissioner. We answer them 
accordingly. We order that the parties shall bear their own costs 
in this reference. 

Order accordingly^ 


[In The Lahobb High Court.] 

BUIWANl BAHAI BI SHAME AR DAYAL 

COMMISSIONER OF INCOME TAX, PUNJAB, N.W.P.P. 

AND DELHI. 

Sir James Addison and Abdul Rashid, JJ. 

April 7, 1936. 

Account Books — Accounts of Foreign Business- Non- 
Production — Power to Make Summary Assessment — Power 
TO Issue Commissions — Rbpbebncb — Sufpicienoy of Cause for 
Non -production — Whether Question of Fact — Indian Income 
Tax Act {XI of 1922), Sections 23 (3), 37, 60 {2). 

Where there was evidence to show that the assessee had the 
whole or a predominating interest in a busmess carried on outside 
British India and the assessee refused to produce the account hooks 
relating to that business or even copies thereof a7hd there was 
nothing to show that the account books were tiot under his control 
or that he could not have had access to the^n : Held, that the 
income tax authorities were entitled to require the assessee to 
produce the accounts of his for eig7% husmess for determining the 
profits made therein and to make an assessment wider Section 28 
{4) on his refusal to produce them : 
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Usually the sufficiency of cause fornon-pr eduction of account 
boohs is a question of fact hut it may involve a question of law. 

It is not proper to threaten or warn an assesses that unless he 
produced his account books he would he assessed at a particular 
figure. The question of quantum must he dealt with in a liberal 
spirit, ^ 

Section ST of the Indian Income-tax Act does not empower 
income-tax authorities to issue a commission for examination of 
hooks ; it gives power only to issue commission for examination 
of witnesses. 

Case stated by the Commissioner of Income-tax, Punjab, 
N. W. F. P, and Delhi under Section 66 (2) of the Indian Income- 
tax Act (Ref, No, 2 of 1936). 

Mehr Chand Mahajan and Eirpa Bam Bajaj^ for the assessee. 

Jaga/n Nath Aggarwal^ for the Commissioner of Income-tax. 

Judgment: Under Section 66 (2) of the Indian Income-tax 
Act the Commissioner of Income-tax, Punjab, has stated the case 
of the Hindu undivided family of Bisham ber Dayal and his sons, 
and referred the following questions of law in connection there- 
with for the opinion of this Court — 

1. Is the suflSciency of cause shown under Section 27 of the 
Act an issue of law within the scope of Section 66 (2) of the 
Act ? 

2, If the above be answered in the affirmative, is it possible 
in law for the Income-tax Officer to find that sufficient cause had 
not been shown preventing the assessee from producing the books 
of Malwa Cotton Press of Ujjain, Gwalior State? 

The assessment under consideration is that of the year 
1931-32, Owing to various reasons this assessment was not made 
till the 25th October, 1933 and when it was made the assessment 
was under Section 23 (4) of the Act. There was an application 
under Section 27 to set aside this assessment which was rejected 
on the 15th May 1934, an appeal therefrom being dismissed on 
31st May 1936. The assessee then moved the Commissioner in 
connection with the order passed in appeal. 

The assessment included certain local businesses in the 
Punjab as to which there is no contest. The dispute relates solely 
to the business ‘Malwa Cotton Factory’ (press), at Ujjain in 
Gwalior State outside British India, income from which was 
included at an estima.ted amount of Es. 40,000, It was for non- 
production of the books of that factory that the assessment was 
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made under Section 23 (4). The assessee put forward two conten- 
tions before the Commissi oner, namely, that the share in that 
factory belonged to Bishamber Dayal indi-vidually and not to the 
assessee family, and that in any event the books could not be 
produced to show that there were no remittances of income there- 
from in the period under assessment. 

Bishamber Dayal used to be joint with his brother but in 
1928-29 their separation was established under Section 26-A of the 
Act. The existence of the cotton press in question came to light 
only in the 1926-27 assessment, though admittedly it had been a 
source of income from at least 1921. Since 1926-27 the income 
tax authorities have made every attempt to obtain correct infor- 
mation from the assessee as to the interest of the family in that 
press. They have also tried since then to have the books brought 
before them or even certified copies of the accounts, but the asses- 
see has complied with none of these requests. The assessee family 
have been pleading that the account books of the press are not in 
their control and that they have been unable to induce the persons 
in charge of the business to lend them the required books for the 
purposes of their assessment. For this reason the main contention 
before us was that the notice under Section 22 (4) of the Act to 
produce the account books of TJjjain was wifm and that 
therefore the asBessee had been prevented by sufficient cause with- 
in the meaning of Section 27 of the Act from complying with 
the terms of the notices issued by the Income-tax Officer. The 
assessee or the Advocate appearing for him before the Income-tax 
Officer, was not prepared to disclose the constitution of the press, 
to produce a copy of the profit and loss account or even the asses- 
see’s ledger account, while it was known to the income tax auth- 
orities that Bishamber Dayal was going there four or five times a 
year and had a considerable interest in the affairs of the press. That 
interest was said to be a one anna share in 1928-29, in a state- 
ment made by the assessee’s Advocate but in 1929-30 the munim of 
the firm admitted that the share was at least 2/16ths. This munim 
added that the share had existed for the last four or five years, 
whereas as a matter of fact Bishamber Dayal had an interest in the 
press since 1921 at least, the exact date being unknown because 
of the action of the assessee in withholding all information about 
the press. During the course of the application under Section 27 
the Income-tax Officer on a request made to him twice summoned 
the manager and the accountant of the press butthey did not appear* 
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Bifihamber Dayal and his eldest son, whom the Income-tax OfBcer 
also summoned, did not appear while their Advocate did not pro- 
duce the documentary evidence which he had promised to furnish. 
All these facts are significant and were rightly taken into account 
by the Oommiseioner. 

It was contended before us that under the provisions of Secjj^on 
87 of the Income-tax Act, the Income-tax OjSicer should have 
issued a commission for the examination of the books of the press 
at Gwalior, Section 37 of the Act, however, does not give such 
power : apparently it gives power only for the examination of 
witnesses. We agree that it would have been useless to issue a 
commission to examine the manager of the factory as a witness at 
Gwalior; for, without the books, or a copy thereof, such examina- 
tion would be futile. Under Section 12 (d) of the Indian Partner- 
ship Act, every partner has a right to have access to and to inspect 
and copy any of the books of the firm. Bishamber Dayal, how- 
ever, consistently refused to produce the books, or to have the books 
produced, or to give any information whatsoever with respect to 
the press, while the income tax authorities have done everything 
they could to try and get information with respect to the press. 

The main contention before us was that the books were not 
within the power qf Bishamber Dayal and that therefore there was 
sufficient cause for not complying with the terms of the notices of 
the Income-tax Officer. It is the case that the books of a partner- 
ship are usually kept at the headquarters thereof, but there is 
nothing to prevent them being taken to another place for a tempo- 
rary purpose. The terms of the partnership are not known and it 
may be the case that no provision has been made about the keep- 
ing of books at the headquarters, while, as already pointed out, 
Bishamber Dayal was entitled to copy them in toto* He has 
sheltered himself under the allegation that the books are not in 
his power, but at various stages he was given opportunities to 
produce copies thereof and this he could certainly have done. He 
has also not shown that there is any dispute between him and the 
alleged manager which would cause the latter to refuse to produce 
the books or to abstain from giving any information whatsoever. It 
has been established that Bishamber Dayal goes frequently to the 
factory and mast thus be in friendly relations with the manage- 
ment. From local inquiries it is supposed to be the main source 
of the family's income. In view of what has been said above, tlie 
failure to furnish any details of the alleged partnership, the com- 
plete absence of any details of any dispute with the other partners^ 
1—29 
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if any, and the failnre to produce any documents in connection 
with the partnership it seems to us that the income tax authorities 
were jastifled in concluding that the assessee owns the whole con- 
cern or an indistinguishable predominating interest and control 
therein. 

On this finding the case falls within the four corners of 
Mahomed Kasim Bowther v. Commissioner of Income TaXy 
Madras (69 M. L. J. 220 ; 4 L T. 0. 427), The assessee in 
that case was a resident of British India with a known 
share namely four fifths in a business carried on in 
Penang with a non-resident. He was required by the 
Income Tax Officer to produce all the original accounts of the 
Penang basiness. On non-compliance with the requisition an 
assessment was made under Section 28 (4),‘the alleged refusal of the 
non-resident partner to produce the accounts not having been 
believed by the Income Tax Officer. It was held that the Income 
Tax Officer was entitled to require the production of the accounts of 
the foreign basiness which would be relevant for determining the 
quantum of profits made therein, and that on the finding that the 
accounts called for were under the control of the assessee who could 
have produced them, the assessment was legal. In the present 
case there is evidence on which the Income tax authorities were 
justified in concluding that the assessee had the whole or a 
predominating interest in the concern, and it follows, therefore, 
that he could have produced the books. The answer to the second 
question referred must be in the affirmative. 

The first question referred is an abstract question of law 
divorced from facts and need not be replied to. It is sufficient to 
say that usually the sufficiency of cause is a question of fact. It 
is, however, unnecessary to lay down that in no circumstances can 
a question of law ever arise. Two important oases with reference 
to this subject are 6 I. T. 0. 362 and 8 I. T. 0. 472. # 

Before sending the case back to the Commissioner there is 
one other matter we desire to mention. The Income Tax Officer 
noted that he had warned the assessee that he would estimate the 
Ujjain income at Es, 40,000-0-0 if the books were not produced. 
As 'has very properly been pointed out by the Commissioner, the 
phrasing of the Income Tax Officer may seem to imply something 
of a threat and the Commissioner regreted the unfortunate impli. 
cation of the phrase. Because of this remark the Commissioner has 
very properly stated that if this Court’s decision on the questions 
stated left the matter one of estimate (as it does) he would be 
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prepared tinder Section 33 to examine the quantum more fully, 
though he was satisfied that the estimate was not perverse. We 
note with approval this remark and have no doubt that the Com- 
missioner will deal with the question of quantum in a liberal 
spirit. The Commissioner will have his costs here. 

Bejerence answered* 


[In The Judicial Commissionbb’s Coubt of Sind.] 
COMMISSIONEK OF INCOME TAX, BOMBAY 

V. 

TBJBHANDAS MOTUMAL. 

Bupohand, A.J. C., and Mehta, A. J. C. 

February 10, 1936. 

Income Tax — Appeal to Peivy Council — Conditions Fob 
Gbanting Leave to Appeal — Pabtnebship — Intbbest Paid on 

CONTBIBUTION BT PaBTNBB — WhBTHBB ALLOWABLE DEDUCTION 
— Distinction Between Contbibution and Loan — Appeal In- 
volving Small Amount — Powbb of Coubt to Dibeot Appel- 
lant TO Pay Costs Ibbbspbotivb of Eesult of Appeal — Indian 
Income Tax Act (XI of 1922), Sections 10 (2) (iii), 66-A (iii). 

A partnership agreement provided that the capitalist part- 
ners shall contribute rupees one lakh out of which the partners hip 
was to pay interest on Bs, 94^900 at the rate of 6 per cent, per 
annum and the balance of Bs. 6,100 was not to carry any inter- 
est. The firm paid Bs 7,791 by way of interest to the capitalist 
partners in respect of money advanced by them over and above 
Bs. 6,100 and claimed that in assessing Us profits this sum must 
be deducted. The Judicial Gommissionor' s Court held that this 
amount was an admissible deduction. The Commissioner applied 
for leave to appeal to the Privy Council : 

Held, that the question whether this amount of Bs. 7,721 
could be deducted was not a question of any great public or any 
private Unportance and leave could not therefore be granted for 
appeal to the Privy Council. 

Before the High Court can grant leave to appeal to the Privy 
Council in an income tax case it should be satisfied that the 
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coise is of such ifii2)OTt(ino6 as would wwfvant a csttifioate undet 
Section 109 (a) of the Civil Procedure Code. 

Section 10 (8) (tit) of the Indian Income Tax Act makes a 
distinct departure from Snglish Law which provides that interest 
on capital employed in business is not an allowable deduction. 

As the pecuniary amount involved in several income tax cases 
in small and it may be difficult for the assessee concerned in a 
particular case to incur the expense of appearing before the Privy 
Council, it is desirable that the legislature should confer a power 
on the High Courts to impose a condition in a fit case, requiring 
the appellant to the Privy Council to bear the costs of the appeal 
irrespective of the result of the appeal, at the time of granting 
leave to appeal. 

Cases referred to : 

Bolashah V. Commissioner of Income Tax, [1930] (A.I.B. 
1930 Lah, 738 ; 126 I.C. 142). 

CiiARKB o. Bra JBNDRA Kishorb [1909] (18 C. W. N. 1127; 
2 LC. 786). 

Commissioner of Income Tax, v. Bulchand Kkshavdas 
[1933] (A.I.E. 1933 Siod 344 ; 148 LC. 161 ; 1934 I.T.E. 197). 

Commissioner of Income Tax v. Sdbramaniam Chbxtiar 
[1928] (51 Mad. 787 ; 1928 Mad. 923 ; 110 I.C. 889 ; 55 M.L.J. 
416 ; 8 I.T.C. 167). 

Delhi Cloth & General Mills Co. v. Income Tax Com- 
missioner [1927] (54 I.A. 421 ; 1927 P.C. 242; 106 I.C. 156). 

Indian Irrigation Trust Board op Natal v. Govinda- 
SWAMI [1921] 1 A.C. 433; 90 L.J.P.C. 88; 37 T.L.E. 128; 
124 D.T. 643). 

Eaja Eajeswara Sethupaihi V. Tirunbelaeantam Sbrvai 
[1923] (44 M.L.J. 217 ; A.I.E. 1923 Mad. 232 ; 32 1.0. 260). 

SiBNARAiN Ghosb, In re [1851-54] (6 M.I.A. 322 ; 3 Moore 
P.C. 276 ; 1 Sar. 448). 

Spooner v. Juddow [1846-60] (4 M.I.A. 363 ; 6 Moore P.C. 
257 ; 1 Sar. 363). 

Application for leave to appeal to the Privy Council from a 
judgment of the Judicial Commissioner’s Court of Sind reported 
as Commissioner of Income Tax, Bombay v. Tejbhandas Motumal 
(1933 I.T,E. 202). Privy Council Application No. 42 of 1933. 

Q. M. Lobo, for the Commissioner of Income Tax. 

Kimatrai Bhojraj, for the assessees. 



1936j COMMB. OF INCOME TAX U. TBJBHANDAS MOTUMAL 229 

Eupchand Bilabam, a. J, C, — The facts giving rise to the 
present application are somewhat as follows : The respondents 
are a firm carrying on business under the terms of a partnership 
agreement which contains inter alia the following clause : 

‘The capitalist partners of the first part shall contribute to 
the partnership Rs, 1,00,000 (one lac), out of which the partner- 
ship shall pay interest on Hs. 94,900 at the rate of 6 per cent, per 
annum. The balance of Es. 6,100 shall not carry any interest. It 
is optional with the capitalist partners to advance further capital 
if they so chose in which event the further advances shall also 
carry interest to be borne by the partnership at the same rates as 
above said.’ 

The firm claimed that in assessing its profits for the purposes 
of income-tax they were entitled to deduct two items of Es. 2,166 
and Es. 6,555 paid by them to the capitalist partners in respect of 
money advanced by them during the period under assessment 
over and above Es. 6,100 which was advanced by them free of in- 
terest. In support of their contention they relied upon the pro- 
visions of Section 10, Clause 2, sub-clause (lii) of the Act. Their 
plea was disallowed and on a request made by them to the Com- 
missioner of Income-tax to make a reference to this Court under 
Section 66 (2) of the Act he referred the following question to 
the Court for decision : 

* Whether in the circumstances of the case the two items of 
Es. 2,166 and Es. 6,556 aggregating in all to Es. 7,721 paid as 
interest to the capitalist partners during the accounting period on 
account of capital invested in the business can be allowed as 
items of expenditure under the provisions of Section 10 (2) (iii) 
of the Act.’ 

The decision of the Court on the above question is ; 

* That the firm is entitled to credit for both these items and 
that their taxable income should be assessed after giving them 
credit for these two items.’ 

The amount by which the respondents have benefited by this 
decision is in the vicinity of Es. 300 and we are asked to certify 
under Section 06- A, Clause (iii), Income-tax Act, that this is a fit 
case for leave to appeal to His Majesty in Council. In Delhi Cloth 
amd General Mills Go, v. Income-tax Commissioner, Delhi, their 
Lordships of the Privy Council have held that a High Court is 
justified in refusing a certificate in a case which in its view does 
not raise any of such contentions as would warrant a certificate 
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under Section 109 (c), Civil Procedure Code, 1908 ; and therefore 
before we grant leave in the present case we should be satisfied 
that this is a case of such importance as would warrant a certifi- 
cate under Section 109, Clause (c). Civil Procedure Code. The 
reference submitted by the Income-tax Commissioner to us under 
Section 66, Clause (2) and the decision given by us are^rima 
faJsie not of public importance much less of great public import- 
ance or of great private importance. In the statement of the case 
submitted to us by the Income-tax Commissioner he did not dispute 
the correctness of the rulings given by the Madras and Lahore 
High Courts in Gommissioner of Income-tax v. Subrahmaniam 
ChettiaTi and Bkolaehah v. Commissio7ter of Income-tax. But he 
attempted to distinguish these cases by observing : 

'These two cases clearly dealt with money lent by a partner 
beyond the initial capital and not with the initial capital subscrib- 
ed to the partnership . . . Hence the Gommissioner is respectfully 
of opinion that interest has been paid in this case not on account 
of initial capital subscribed to the partnership by the capitalist 
partner. It is this very fact of their having subscribed capital to 
the partnership that they are designated as capitalist partners.’ 

The learned Income-tax Commissioner draws a distinction 
between capital advanced at the commencement of the partnership 
and that advanced subsequently. But so far as that distinction is 
concerned there was nothing on the record submitted to ns to show 
that the whole sum of money on which rebate was claimed was 
advanced at the very commencement of the partnership so as to 
justify the use of the expression “ initial capital.” All that para. 
3 of the partnership agreement contemplated was a promise 
by the capitalist partners to advance to the extent of Bs. 1 lac of 
which Es. 6,100 was to carry no interest and the rest to carry 
interest at 6 per cent, per annum. The capitalist partner was 
entitled to receive interest on the excess whether there was profit 
or loss in the business, and he was to get this in addition to his 
share of the profit. The fact that the partnership agreement con- 
tained a proviso that the capitalist partner was bound to advance 
up to a certain limit, money on interest did not make such money 
initial capital or render the money advanced by him capital contri- 
buted as opposed to capital borrowed. The question raised by the 
learned Commissioner affected the particular assessee and depended 
upon the construction of the particular agreement. It was perhaps 
possible for the learned Gommissioner to have so framed his 
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question as to make it a guestiion of great importance and depend- 
ing upon general principles, but that is not what he has done in 
this case. Grounds (a), (b) and (e) in the application for leave to 
appeal to His Majesty in Council are these : 

{a) That the learned Judicial Commissioners erred in holding 
that the assessee firm was entitled to a deduction on account of jibe 
above mentioned two items and that their taxable income should 
be assessed after giving them a deduction for the two items. 

(&) That the learned Judicial Commissioners should have held 
that the assessee firm was not entitled to deduct the above two 
items as items of expenditure. 

(e) That the Judicial Commissioners should have held that 
the case under reference did not fall under Section 10 (2) (iii), 
Income Tax Act. 

The grounds affect the respondents only and not assessees 
in general. Reliance has however been placed on the following 
observations made by us in our judgment, which are said to affect 
assessees in general : “It is also not possible to draw any distinc- 
tion between capital borrowed and capital contributed. It is only 
a different way of expressing one and the same thing. Capital 
contributed by a capitalist partner is capital borrowed from him 
by the firm’. 

It is perhaps on these observations that grounds (o) and (d) 
in the memorandum for leave are based. But these observations, 
must be read along with the preceding paragraph ; and that 
paragraph makes it abundantly clear that if the conditions of 
Section 10, Clause (2) (iii) are complied with nothing turns upon 
the use of the expression ‘'money contributed by a partner” as 
opposed to the expression “money borrowed from a partner.” 
Another ground urged by the learned advocate for the appellant 
in the course of his arguments is that Section 10, Clause (2) (iii) 
refers to capital borrowed from a stranger and not from a partner 
and that the decision of this Court is therefore wrong. But no 
such distinction was made either in the reference under Section 66 
Clause (2) nor has any such ground been raised in the memo- 
randum for leave to appeal to His Majesty in Council, and cannot 
therefore be considered. 

Apart from what is said above it is suflScient to observe that 
Section 10, Clause (2), sub-Clause (iii) makes a distinct departure 
from the English law which provides that interest on capital 
employed in the business is not an allowable deduction : see 
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Halsbury Vol. XVII, para. 332. If in enacting the present 
section the legislature intended that interest paid to a partner on 
capital borrowed from him should not be an allowable deduction 
from the profits earned, it should have said so. The learned 
advocate for the applicant has invited our attention to the case, 
Application No. Commissioner of Income Tax v, Bui- 

ciiand Eeshavadas, case is clearly distinguishable. In that 
case the Income Tax Commissioner had declined to refer the case 
to us and he was compelled to do so. He was anxious to have a 
decision on the point whether we had jurisdiction to compel him 
to refer a case when he thought that no question of law was in- 
volved in it. That was a question of general importance and not 
limited to the circumstances of that particular case only. On behalf 
of the respondents our attention has been invited to the case of 
Baja Bajeswara Sethupathi v. TiruneelaJcantam Servai. In that 
case a Full Bench of the Madras High Court consisting of Schwa - 
be, C. J., and Coutts Trotter and Kumaraswami Sastri, JJ., re- 
fused to grant leave under Section 109, Clause (c), Civil Procedure 
Code, on the ground that it would not be right to call upon a party 
whose financial interest in the matter is small to incur the expense 
of supporting the judgment of the High Court before their Lord- 
ships of the Privy Council. At p. 233, (of A.I.B. 1923 Mad.) 
SoHWABB, G.J., has said : 

‘ In similar cases on applications for special leave to appeal 
made to their Lordships of the Privy Council, a condition has 
been imposed upon the appellant that, whatever be the result of the 
appeal, he should pay the costs of the other party as between 
solicitor and client. See 8poo7ier v. Juddow, Shibnarain Qliose^ln 
re, and Indian Irrigation Trust Board of Natal v. Qovindaswami . 
1 think that this is a proper case for such an order if it is a matter 
upon which I am entitled to express an opinion. The question has 
been raised before us whether we have power to impose such a con- 
dition. In Clark v. Brajendrakishore Jenkins, 0. J. and Oaspbesz, J. 
held that no such power existed in the Indian Courts but was con • 
fined to the Privy Council. There suit of such finding is curious... 
What is the duty of the Court if it thinks that the case is a fit one 
for consideration by His Majesty in Council but that it would not be 
right to call upon one party whose financial interest in the matter 
is small, to incur the risk of the costs of the appeal. Assuming the 
decision in Clarke v. Brajendrakishore is right, and in my judg- 
ment in view of the fact that that case went before the Privy Coun- 
cil and special leave to appeal was granted and it was not then 
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suggested that the Calcutta High Court could have itself imposed 
any condition, it is not possible for this Court to hold otherwise, 
the only course open to us is to refuse leave and to leave the appel- 
lant if so advised, to apply to the Privy Council for special leave.' 

It appears that in that case no leave was applied for before 
their Lordships of the Privy Council and the question whether 
High Courts in India are competent to impose a condition as to 
costs therefore remains where it was. An authoritative decision 
upon that point is more necessary under Section 60-A, Income-tax 
Act. Under that section, it is only a question of law which ma> 
be referred to the Court. As the Income-tax Commissioner is a 
party to the proceedings in 9 cases out of 10 a decision given 
ag'ainst him becomes a decision of importance as between him on 
the one hand and assessees in general on the other. The pecuniary 
amount involved in most of these cases is small and it is difficult 
for the assessee conceined in a particular case to incur the expense 
of appearing before their Lordships of the Privy Council. As we 
have taken the view that the points raised by the learned Commis- 
sioner are not points of general importance, it is not necessary for 
ns to consider whether it is competent for us to refuse leave on the 
grounds mentioned in Bajarajeswara Sethupaihi v. Tiruneelakanta 
Seroai. But we hope that the legislature will consider the ad- 
visability of conferring a power upon the High Court to impose a 
condition in a fit case, at the time of granting leave to appeal 
to the Privy Council (at any rate in cases falling under Section 
65 A (2) Income-tax Act) that whatever may be the result of 
the appeal, the appellant should pay the costs of the other party 
as between solicitor and client. We accordingly dismiss this 
application. 


[In the Bombay High Court] 
COMMISSIONER OF INCOME TAX. BOMBAY 

t?. 

ABUBAKER ABDUL RAHMAN. 

Sib P. W. Beaumont. O.J., & BlaokwbiiL, J. 

October 16, 1936. 

Income Tax — Accounting Period — Assesses Keeping Dif- 
ferent Accounting Periods for Individual Business and 
Firm — Share in Firm Ascertained After Termination op 
Accounting Period of Individual Business — Share op 
Profits op Firm, Whether can be Treated as Having Escaped 
1—80 
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Assessmbbi fob Pttbposbs of Sopeb Tax — Pbopeb Tiub fob 
Assbssmbbi — ^Indian Income Tax Aoi (XI of 1922), Sboixons 
2 (11), 14, 16, 22 (2) AND 56. 

Under the Indian Ineome-Tax Act the tax payable in a parti- 
cular year is not charged on the income of that year, but on the 
ineome of the previous year. 

Where an assessee has two businesses with different accounting 
periods, he cannot fix two different dates which will give Mm two 
separate previous years for the purpose of the Income tax Act ; hut 
he can fix one date for himself, and a firm of which he is a member 
may fix another date, and if the date which the assessee has fixed 
for himself is earlier than the date which the firm has fixed, the 
assessee cannot he compelled to include in the return of his total 
income his share in the profits of the firm, which were ascertained 
after the expiry of the accounting period which the assessee has 
fixed for himself. Nor can his share in the profits of the firm, 
when it is ascertained, be treated as having escaped assessment in 
the previous year for the purposes of levying super tax on the 
assessee. 

The assessee made up his accounts up to November 9, 1932. 
A firm of which he was a partner made up its accounts tip to 
December 81, 1981. In the year of assessment ending March 81, 
1988 the assessee was assessed on the income of Bs. 26,269 nothing 
being included in respect of his share in the profits of the firm. 
The share of the assessee in the profits of the firm was assessed at 
Bs. 1,14,812 on December 81, 1981. The Income-tax Officer con- 
tended that this sum had escaped assessmeyit within the meaning 
of Section 84 for purposes of levying euper tax under Section 66 : 
Held, that the assessee was only liable to income-tax as well as 
super tax in respect of the Income of the previous year which ended 
on November 9, 1981, and the prof its to which he was entitled at 
the date of the assessment of the firm, that is, on December 
81,1981 could be assessed only in the next year, i.e., November 
10,1981, to November 9, 1982. 

Cases referred to : 

Bbhari Lal Mullick, In re [1927] (I.L.B. 64 Cal. 680 ; 81 
O.W.N. 667 ; 103 I.C. 609; A.LE. 1927 Cal. 648). 

Commissioner op Income-tax v. Tbhei Gharwal State 
[1934] (2 I.T.E. 1 ; 61 I.A, 1 ; A.LE. 1934 P.C. 34). 

Eeference made by the Commissioner of Income-tax, Bombay 
Presidency and Aden. Civil Eef. No. 6 of 1936, 
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X Me I Kemp and O. Louis Walker for Petitioner, 

F, J, Goltman and Jamshed Kanga for Opposite Party. 

Beaumont, O.J. — This is a reference under Section 66 (2), 
Income Tax Act, 1922, in which the Commissioner raises this 
question : — 

‘ In view of the provisions of Section 16 read with Sectidh 14 
(b) of the Act has the Income Tax Officer correctly included in the 
computation under Section 16 of the Act, of the total income of the 
assesses for the purposes of his 1932-33 assessment, his share of 
Es. 1,14,812 in the income of the Imperial Movietone Co., for the 
calendar year 1931’. 

The reason for raising that question requires some ex- 
planation. 

The assesses is a gentleman named Abubaker Abdul Eahman, 
and the year of assessment is the year 1932-33, that is the year 
ending 31st March, 1933, The assesses is a partner in two differ- 
ent firms, one, Abubaker Abdul Eahman & Co., and the other the 
Imperial Movietone Co. He also has certain property which pro- 
duces income, apart from his interest in the firms. The accounts 
of the assessee and of the firm of Abubaker Abdul Eahman & Go., 
are made up to Diwali, that is, in the case of the previous year in 
respect of the year of the assessment, 9th November 1931. But the 
Imperial Movietone Go., makes up its accounts to 31st December. 

That firm was only started on 1st January 1931, so that, it is 
the first accounting period which ends on 31st December, 1981. In 
the return of the assessee for income tax purposes he included his 
property received from outside sources, and deducted a loss in res- 
pect of the firm of Abubaker Abdul Eahman & Co., and he was 
assessed on 3rd February 1933 on an income of Es. 26,262, nothing 
being included in that income in respect of any profits of the Im- 
perial Movietone Co. The accounts of that Company were made 
up to 31st December 1931, and the share of the assessee in the 
profits of that firm was assessed at Es. 1,14,812. The Income Tax 
Officer contended that that sum had escaped assessment within Sec- 
tion 34. Income tax had been paid direct by the Imperial Movie- 
tone Co., and therefore no income tax was payable by the assessee 
on his share of the profits, having regard to Section 14 (2) (6) of 
the Act. But the Income Tax Officer was of opinion that that income 
had escaped assessment, and was liable for super-tax under Sec- 
tion 66 of the Act, and his decision was upheld on appeal by the 
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Assistant Commissioner. The assessee, on the other hand, contends 
that the income which he received as a member of the Imperial 
Movietone Co., was received by him after the year for which he 
was assessed, and that those profits will have to be brought into 
the next year of assessment and have not escaped assessment. 

^ The question involves a consideration of certain sections of the 
Income-tax Act. In the first place, it is necessary to notice that 
according to the decision of the Calcutta High Court in Behari Lai 
Mullich In re, the tax payable in the current year is not charged 
on the income of that year, but on the income of the previous year, 
that is to say, the tax under the Indian Act is actually levied on 
the iincome of the previous year and not as in England levied on 
the income of the current year though that income may be, and 
often is, estimated by reference to the income of the previous 
year, since in England the return has to be made before the 
current year has expired. That decision of the Calcutta High 
Court was apparently approved by the Privy Council in Gom7ni$- 
sioner of Income-tax v. Tehri Oarkwal State though whether the 
full implications of the doctrine are realised by the income-tax 
authorities in India may be doubted. If that is the basis on which 
income-tax is levied, it is obviously of great importance to 
ascertain what the “ previous year ** is ; and previous year is 
defined by Section 2 (11), Income Tax Act, in these terms : — 

“ Previous year ” means — 

(a) the 12 months ending on 31st day of March next preceding 
the year for which the assessment is to be made, or, if the accounts 
of the assessee have been made up to a date within the said 12 
months in repect of a year ending on any date other than the 
said Slst day of March, then at the option of the assessee the year 
ending on the day to which his accounts have so been made up : 

Then there is a proviso that the assessee is not to be entitled 
to change the meaning of the expression “ previous year ’’ when 
once fixed by him, without the consent of the Income Tax Ofiicer. 
There is, I think, nothing in that definition to suggest that an as- 
sessee can fix more than one date which determines the previous 
year. If an assessee has two businesses with different accounting 
periods for those two businesses, he cannot, I think, fix two 
different dates, which will give him two separate previous years 
for the purpose of the Income-tax Act. But on the other hand, 
1 can see no reason why an assessee should not fix one date for 
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himself, whilst a firm of which he is a member with others fixes 
another date. ** Assessee ” is defined in sub-section (2), Section 2, 
as meaning a person by whom income tax is payable and under 
Section 3 income tax is charged not only on every individual but 
on every Hindu undivided family, company, firm and other 
association of individuals. So that, in my opinion a firm is cleaiily 
an assessable unit and therefore an assessee under the Income tax 
Act. The position which arises in this case is that the assessee 
has fixed for himself as the ** previous year the year ending 9th 
November 1931, whilst the Imperial Movietone Company in 
which the assessee is a member, has fixed as the “ previous year” 
the year ending 31st December 1931. 

The next section to look at is Section 22 (2) which provides 
that in the case of any person other than a company, falling with- 
in the provisions of that section, a return has to be made setting 
forth the total income during the previous year. That Section 
applies both to the assessee and to the Imperial Movietone 
Company which is also an assessee. For the purpose of making 
a return as to his total income, the assessee has to comply with 
Section 16 the effect of which read with sub-section (9), Sec- 
tion Id;, is that he has to include in his total income such an 
amount of the profits or gains of any firm which have been 
assessed to income tax as is proportionate to his share in the firm 
at the time of such assessment. What Section 14 (2) provides is 
that income tax is not payable by an assessee in respect of his 
share in the profits of a firm, which has been already assessed, 
because naturally that share cannot be taxed twice over. If the 
firm is assessed, and pays the tax, then the individual members of 
that firm are not separately assessable in respect of their shares in 
the profits. But when it comes to a return of the total income 
of the partners for the purpose of super tax then, they have to 
include in their total incon^e their respective shares in the profits 
of the firm, which have been separately assessed. 

Now the position of the assessee in this case is that he has to 
make a return of his total income down to 9th November 1931. It 
is quite clear that he cannot in that return include income which 
IS proportionate to his share in the profits of the Imperial Movie- 
tone Company at the time of the assessment of these profits, since 
that share can only be ascertained after the accounting period 
ending on 31st December 1931. Therefore it seems to me 
clear that the assessee in respect of the previous year, which 
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applies to him, cannot be required to include his share of profits 
in the Imperial Movietone Company. That is not really question- 
ed by the income tax authorities. But they contend that as soon 
as the share of the profits of the assessee in the Imperial Movietone 
Company was ascertained, then that share was liable to tax, and 
luust be treated as having escaped assessment under Section 34. 
I cannot agree with that view of the matter. It seems to me that 
that would really involve that the assessee was accountable in 
respect of two previous years, one ending 9th November and the 
other ending — so far as his position as a member of the Imperial 
Movietone Company was concerned — 31st December and that I 
think is wrong. I think the assessee is only liable to tax in res- 
pect of the previous year which ends on 9th November 1931, and 
that any profits to which he was entitled from the Imperial Movie- 
tone Company at the date of the assessment of that company must 
necessarily fall within the next year of assessment of the assessee 
— the year, that is, from 10th November 1931 to 9th November 
1932. Section 55, which imposes super tax which is the tax which 
the Commissioner seeks to levy in this case, does not I think carry 
the question any further, because all that that section provides is 
that in addition to the income tax charged for any year, there 
shall be charged, levied and paid for that year in respect of the 
total income of the previous year, an additional duty of income 
tax (in this Act referred to as super tax). 

The language of that section, so far as is material, is identi- 
cal with the language of Section 3 and appears therefore accord- 
ing to the decision of the Calcutta High Court in Behari Lai 
Mullick, In re, to make the income chargeable to super tax as 
well as to income tax, the income of the previous year. As I have 
already said, in the income of the previous year, the assessee is 
not bound to include something to which he became entitled 
after the termination of that year. For those reasons, I think 
that the question propounded by the learned Commissioner must 
be answered in the negative. Costs to be paid to the assessee, 
to be taxed on the Original Side scale. 

Blackwell, J. — I agree and have nothing to add. 

Beference answered accordingly. 
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[In the Privy Council]. 

COMMISSIONEE OF INCOME TAX, BENGAL 

V. 

MERCANTILE BANK OF INDIA OTHERS, 

Lord Thankbbton, Lord Russel op Killowbn, Lord 
Maugham, Sib Sidney Rowlatt and Sib Shadi Lal. • 
May 20, 1986. 

Income Tax — Gompant^ — Accumulated Profits — Distri- 
bution AS Bonus Debentures — Assess ability — ‘Income,' 
Meaning op — Motive of Shareholders, How Far Material — 
Indian Income Tax Act (XI of 1922), Section 4. 

Sir David Yule died leaving a large estate which mainly con* 
sisted of holdings of shares in certain companies. All the ordinary 
share capital in some of these companies was wholly held by the 
trustees of his estate in their own name or through nominees* In 
some of the companies there were also other shareholders* The 
companies had large accumulations of undistributed profits and, 
as they had to meet some heavy outstandings, the trustees devised 
a scheme to make the accumulated profits available for the purpose 
of meeting such charges. The accumulated profits were issued as 
bonus debentures in the names of the trustees in the first graup of 
companies* Preferred ordinary shares were issued to the trustees 
alone in the second group of companies, and debentures were issued 
to the trustees in respect of the preferred ordinary shares* The 
debentures were subsequently redeemed* The question being whe- 
ther the trustees could be assessed to income-tax in respect of the 
bonus debentures issued to them : Held, affirming the decision of 
the High Court of Calcutta, that, by this transaction no income, 
profits or gains accrued or arose or was received by the trustees 
within the meaning of Section 4 of the Indian Income-tax Act and 
the trustees were not liable to be assessed to income-tax in respect 
of the debentures* Held further that the personal motive, or 
purpose of the individual shareholders, even though they held a 
controlling interest in the company was irrelevant as the company 
had in fact capitalised the accumulated prof its* 

Inland Bevenue Commissioners \* Blott (1921) A*C* 171 and 
Commissioners of Inland Bevenue v. Fischer's Executors (1926 
A*C. 895) followed. 

Swan Brewery Co* v. Bex* (1914 A*G* 281) distinguished. 
Income Tax Commissioner v* Shaw Wallace & Co. (136 
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LC. 742 ; 59 I.A. 206 ; AJ.E. [1982] P.C. 138 ; [1932] Comp. 
Gas. 276). 

London County Council t?. Attobney-Gbneral (1901 A.C. 
26) referred to. 

Appeal from a judgment of the Calcutta High Court reported 
as [1936 I.T.K. 168]. 

A.M, Dtmnef E.G., Gavm Simmonds, K.C,^ and JJ.P. Hills for 
the appellant. 

A*M, Latter, K.G*, L,P,E» Pugh and c7. P. Lindon for the res- 
pondent. 

Lobd Thankbbton. — This is an appeal from a judgment of 
the High Court of Judicature at Fort William in Bengal, deliver- 
ed on a reference of questions of law by the Commissioner of 
Income tax, Bengal, under Section 66 (1) of the Indian Income 
Tax Act, [1922] (XI of 1922). 

These questions of law arose in course of an assessment for 
super tax and surcharge made by the Income tax Officer upon the 
respondents, as trustees of the late Sir David Yule, for the year 
ending March 31, 1932, in respect of Es. 6,71,30,000 being the 
nominal amount of certain bonus debentures issued to them in 
respect of their shareholding in certain companies in the year 
ending March 31, 1931. The respondents appealed to the 
Assistant Commissioner, Calcutta, and while the appeal was 
pending, the Commissioner, of his own motion, made the present 
reference to the High Court, asking the following questions of 
law, viZn, 

“ First Question . — The assessee being in his own name and 
through nominees the holder (a) of the whole of the share capital 
of companies as specified in the case, and (b) together with two 
trustees in their individual capacity, of the whole of the share 
capital of one company as specified : these companies being 
investment companies of the nature described in the case : and 
the said companies having issued to the assessee by way of bonus, 
debentures which have subsequently been paid off through the 

transaction specified in the case (quaere) was there 

by these transactions any income, profits or gains which accrued 
or arose to or were received by the assessee, within the meaning 
of Section 4 of the Act ? ” 

“ Second Question. — If any such income did arise, when did 
it so arise ? ” 

Third Question. — If any such income did arise was its quan- 
tum an amount corresponding (a) to the full amount of the 
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debentures or (b) to such part only as derived from the received 
and accumulated revenue profits of the companies, and excluding 
such part as derived from appreciated valuations of the companies* 
investment holdings ? ** 

Fourth Question. — In the latter alternative, on what 
principles are the respective quanta to be accounted ai^d 
ascertained ** 

The parties were agreed in asking for the decision of the 
Board on the first question only. The facts are fully set forth in 
the statement of the case by the Commissioner, but they may be 
Summarised as follows : The late Sir David Yule died on July 3, 
1928, leaving a very large estate, which mainly consisted of hold- 
ings of shares in 30 companies with 20 of which the present 
appeal is concerned, being the companies which issued the deben- 
tures in question. The Commissioner has divided these 20 com- 
panies into two groups ; in the first group all the capital was 
ordinary share capital, wholly held by the trustees in their own 
name or through nominees, the trustees being the beneficial 
owners of all the shares, and the debentures were issued wholly in 
the name of the trustees. In the second group, the trustees and 
their nominees did not hold all the ordinary share capital, the 
other shares being held by others of the 30 companies, and in one 
case, that of the Calcutta Discount Company, certain shares were 
held by two of the trustees individually. In the case of each com- 
pany in the second group an issue of preferred ordinary shares 
was made to the trustees alone, and the debentures in question 
were thereafter issued to the trustees in respect of the holding of 
preferred ordinary shares. 

For the purposes of the argument before their Lordships no 
distinction was drawn between the two groups of companies as 
regards the procedure under which the debentures came to be 
issued, and the procedure of the Calcutta Discount Company, 
Limited, was taken as sufficiently typical of the procedure of all 
the companies for that purpose. 

The following is an extract from a special resolution of that 
company passed on January 8, 1930 and confirmed on January 22, 
1930 

** 2. That the capital of the company be increased by the 
creation of 725 preferred ordinary shares of Ks. 100 each, and the 
same be issued to such persons as the secretaries may think fit. 

1—31 



242 


INOOMB TAX BBPOBTS 


[1936 


(a) The preferred ordinary shares shall rank in priority to 
the ordinary shares both as to dividend and re-payment of capital, 
and shall carry the right to a non-cnmnlative dividend of such 
amount as may be declared by the company in general meeting, 
but so that the ordinary shares shall not be entitled to any divi- 
dend in any year unless and until at least 5 per cent, has been 
declared on the preferred ordinary shares for that year. The said 
preferred ordinary shares shall have no further right to participate 
in profits or surplus assets in a winding-up.’* 

‘*(6) The date from which such shares shall rank for dividend 
shall be the 1st day of January 1980, or such later date as the 
secretaries shall think fit.” 

Of these 725 preferred ordinary shares, 629 were allotted to the 
respondents, as trustees of the estate of the late Sir David Yule, 
and the residue (96) partly to one trustee and partly to another. 

At the same time the Calcutta Discount Company, Limited^ 
adopted a new Article as article 126 of its articles of association, 
from which the following is an extract : — 

“ 126. The company in general meeting may at any time and 
from time to time pass a resolution that any sum not required for 
the payment or provision of any fixed preferential dividend and (a) 
for the time being standing to the credit of any reserve fund or re- 
serve account of the company, including premiums received on the 
issue of any shares, debentures or debenture stock of the company, 
or (6) being undivided net profits in the hands of the company, be 
capitalised, and that such sum be set free for distribution, and be 
appropriated as capital to and amongst the preferred ordinary 
shareholders and ordinary shareholders respectively in the pro • 
portions in which they would have been entitled thereto if the 
same had been surplus distributable profits, and in such manner 
as the resolution may direct and such resolution shall be effec- 
tive ; and the secretaries shall, in accordance with such resolu- 
tion, apply such sum in paying up in full any unissued shares in 
the capital or any debentures or debenture stock of the company 
on behalf of the shareholders concerned, and appropriate such 
shares, debentures or debenture stock, and distribute the same 
credited as fully paid-up amongst such shareholders in the pro- 
portions aforesaid in satisfaction of their shares and interests 
in the said capitalised sum, or shall apply such sum or any part 
thereof on behalf of the shareholders aforesaid in paying up the 
whole or part of any uncalled balance which shall for the time 
being be unpaid in respect of any issued shares of any of the said 
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classes held by such shareholders or otherwise deal with such 
sums as directed by such resolution.” 

The following is an extract from minutes dated March 14, 

1931 

“ Calcutta Discount Company, Ltd*” 

” Minutes of the Secretaries, dated March 14, 1931*” * 

“ The Secretaries having taken into consideration the finan- 
cial position of the company and being satisfied that such position 
justified the distribution from the reserve fund of Rs. 1,45,00,000 
in the form of a special capital bonus free of income tax it was 
decided to recommend to the shareholders the payment of such a 
special capital bonus to be satisfied by the distribution among the 
members holding preferred ordinary shares in the company on 
March 24, 1931, of Bs. 1,45,00,000 of debentures carrying interest 
at 3 per cent, per annum from the first day of January 1931, in 
proportion to the number of preferred ordinary shares respectively 
held by such members. 

“ The notice convening the requisite meeting having been 
prepared it was decided to issue the same to the shareholders. 

“ Andrew Yule & Co., Ltd. 
“ (8d.) J. SiMB, 
Managing Director, 
Secretaries.” 

At an extraordinary meeting of the Calcutta Discount Com- 
pany held on March 24, 1931, the following resolutions were 
passed ; — 

” (1) That it is desirable to capitalise a sum of Rs. 1,45,00,000 
being part of the amount standing to the credit of the reserve fund 
and accordingly that a special capital bonus of Bs. 1,45,00,000 free 
of income-tax be declared and such capital bonus be applied on be- 
half of the persons who on the 24th day of March 1931, were the 
holders of the 725 issued preferred ordinary shares of the company 
in payment in full for Rs. 1,46,00,000 of debentures of the com* 
pany carrying interest at 3 per cent, per annum from the first day 
of January 1931 (and to be charged upon the whole undertaking 
of the company). 

“ (2) That to the above resolution the Secretaries be and they 
are hereby authorised to create and issue such debentures as a spe- 
cial capital bonus free of income tax credited as fully paid and to 
distribute the same to the holders registered on the 24th day of 
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March 1931, of the 726 preferred ordinary shares in iThe company’s 
capital in proportion to the number of such shares held by them re- 
spectively in full satisfaction of such capital bonus as aforesaid.” 

The following is an extract from the minutes : — 

” Calcutta Discount Company, Ltd.” 

* ” Minutes of the Secretaries, dated March 26, 1931.” 

” The resolution passed at the extraordinary general meeting 
of the company held on the 24th day of March 1931, that it was 
desirable to capitalise Bs. 1,45,00,000 being part of the company’s 
reserve fund having been considered and it was decided to create 
and issue a series of debentures of a total nominal value of 
Es. 1,46,00,000 consisting of 28 debentures of Es, 6,00,000 each, 
one debenture of Es. 4,00,000 and five debentures of Es. 20,000 
each all carrying interest at the rate of 3 per cent, per annum and 
to distribute the same to the holders registered on the 24th day of 
March, 1931, of the 726 issued preferred ordinary shares in propor- 
tion to the number of such shares held by them respectively in full 
satisfaction of the capital bonus. One debenture for Es. 6,00,000 
was thereupon sealed and directed to be registered with the Regis- 
trar of joint stock companies and that on obtaining the Registrar's 
certificate the remaining debentures be sealed and issued.” 

As a result of the foregoing proceedings debentures of the 
Calcutta Discount Company to the amount of Es. 1,26,80,000 were 
issued to the respondents, the residue of the Issue being allotted 
severally to the two trustees who each held a small quantity of the 
preferred ordinary shares. 

The debentures are dated March 24, 1931, and the amounts 
secured were repayable at latest on December 31, 1940, and were 
repayable at the option of the Company at any time after three 
months’ notice. 

The circumstances under which these debentures came to be 
issued are conveniently summarised in the judgment of the High 
Court as follows : 

** All the companies had very large accumulation of undistri- 
buted profits. The actual figures are immaterial. The trustees 
had to meet very heavy outgoings for duties both in the United 
Kingdom and in India in relation to the estate of the deceased, and 
it was to provide funds for such duties that a scheme was devised 
whereby accumulated profits would come into their hands and 
be available for the purpose of meeting such charges.” 
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In facii che debentures were all redeemed by the companies at 
various dates prior to the end of February, 1933, but the crucial 
date in the present question is the date of the issue of the de< 
bentures. 

The High Court decided against the claim of the Crown, hold- 
ing that the case was governed by the principles laid down by lAie 
House of Lords in the cases of Inland Bevenue Gommissio7iers v, 
Blott and Commissioners of Inland Bevenue v. Fisher^s Fxecutors, 
They rejected an argument of the Advocate-General directed against 
the validity of the proceedings of the companies, upon the ground 
that it was not open on the case as stated by the Commissioner, 
which proceeds on the footing that the transactions of the com- 
panies are unimpeachable. This argument was not pressed at the 
hearing before their Lordships, 

The question being whether, by the transactions in question, 
any income, profits or gains accrued or arose to or were received by 
the assessees within the meaning of Section 4 of the Indian Income 
Tax Act, the Crown maintained (first) that the decisions in the 
cases of Blott and Fisher {supra)^ which were under the Imperial 
Income Tax Act, were not applicable, and that the decision of 
this Board in Swan Brewery Company, Ltd. v. Bex applied in the 
present case, and (second) that, in any event, the facts in the pre- 
sent case rendered it distinguishable from the cases of Blott and 
Fisher in respect that the purpose of the transactions in the pre- 
sent cBse was not a genuine company purpose, bat for the indivi- 
dual benefit of the controlling shareholders. 

In the first place, their Lordships are of opinion, that, as re- 
gards the point here in issue, there is no ground for distinction 
between the Imperial Act and the Indian Act. In Income Tax 
Commissioner v. Shaw Wallace db Co., Sir George Lowndes, in 
delivering the judgment of the Board, while expressing a general 
warning against treating questions under these Acts as 
materia, said, “The object of the Indian Act is to tax, “in 
come,” a term which it does not define. It is expanded, no doubt, 
into “income, profits and gains but the expansion is more a mat- 
ter of words than of substance.” This states compendiously the 
same view as expressed in regard to the Imperial Act by Lord 
Maonaghten in London County Council v. Attorney-QeneraL 

In the case of the Swan Brewery Company the company had 
passed resolutions by which its capital was increased by a new 
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issue of shares, and a portion of the accumulated profits standing to 
the credit of the reserve fund corresponding to the amount payable 
on allotment of the shares was transferred to the credit of the share 
capital account, the new shares being then allotted as fully paid 
among the shareholders jjro rata^ It was held by the Board that 
these transactions were in effect a declaration of a dividend wich- 
in*the meaning of the Dividend Duties Act, 1902, of Western 
Australia, under Section 2 of which the word “dividend” was de- 
fined as including “every profit, advantage or gain intended to be 
paid or credited or distributed among the members of any com- 
pany.” In delivering the judgment of the Board, Lord Sumner, 
referring to the argument of the appellant company, said : 

“The duty claimed is not, it is said, a duty on or in pro- 
portion to any advantage either to the company or the share- 
holder measured by the increased stability of the company’s own 
position or the increased facility to the shareholder in market- 
ing his shares ; it is measured by and is levied upon the whole no- 
minal value of the new shares allotted, which is not the same 
thing as the value of the advantage distributed. Is this argu- 
ment sound ? Their Lordships agree with the Supreme Court of 
Western Australia in thinking that it is not. There can be no 
doubt that the new shares were distributed and were not the same 
things as the old ones. They certainly were supposed to be ad- 
vantages to the members of the company, none the less that the 
making of the issue was probably an advantage to the company 
also. In so flourishing a business doubtless they really were ad- 
vantages. The new shares were credited as fully paid, and, what 
is more, they were fully paid, for after the allotment the company 
held £ 101,460 as capital produced by the issue of those share and 
for that consideration, and no longer as an undivided part of its ac- 
cumulated reserve fund. True, that in a sense it was all one transac- 
tion, but that is an ambiguous expression. In business, as in con- 
templation of law, there were two transactions, the creation and 
issue of new shares on the company’s part, and on the allottees’ part 
the satisfaction of the liability to pay for them by acquiescing in such 
a transfer from reserve to share capital as put an end to any partici- 
pation in the sum of £ 101,460 in right of the old shares, and creat- 
ed instead a right of general participation in the company’s profits 
and assets in right of the new shares, withoutany further liability 
to make a cash contribution in respect of them. In the words of 
Parker, 0. J., ‘Had the company distributed the £ 101,460 among 
the shareholders and had the shareholders repaid such sums to the 
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company as the price of the 81,160 new shares, the duty on the 
£101,450 would clearly have been payable. Is not this virtually 
the effect of what was actually done ? I think it is.” 

It is unnecessary to resume in detail the facts in the cases of 
Blott and Fisher. In Blotfs Case the company applied accumulated 
profits in satisfaction of the amount due on the issue of bonus 
shares, while in Fisher^ Case accumulated profits were similarly 
applied in respect of bonus debentures. In the latter case Lobd 
Cave (at p. 400) states the principle of the decision in BlotVs Oase^ 
by quoting the opinion of Lobd Haldane in that case, which was 
as follows : 

“ My Lords, for the reasons I have given I think that it is, as 
matter of principle, within the power of an ordinary joint stock 
company with articles such as those in the case before us to deter- 
mine conclusively against the whole world whether it will with- 
hold profits it has accumulated from distribution to its shareholders 
as income, and as an alternative not distribute them at all, but 
apply them in paying up the capital sums which shareholders elect- 
ing to take up unissued shares would otherwise have to contribute. 
If this is done, the money so applied is capital and never becomes 
profits in the hands of the shareholder at all. What the latter gets 
is no doubt a valuable thing. But it is a thing in the nature of an 
extra share certificate in the company.” 

The case of bonus debentures was held to be indistinguishable 
from that of bonus shares. Nor does it seem possible to distin- 
guish the facts of the present case from those in Fisker^s Case 
apart from the contention of the Crown that the real purpose of 
the transactions in the present case forms a relevant ground of 
distinction. 

The case of the Swan Brewery Company was referred to 
in certain of the opinions in Blott* s Case. Lobd Haldane (at 
p. 188) says : — 

“ There the transaction was in many respects analogous to 
that here. But the taxing statute was couched in very different 
language. There were expressions in the judgment which may be 
construed as having gone rather further, and treated the payment 
made by the company as equivalent in substance to a payment by 
the company to the shareholders, and by them back to the com- 
pany. It may have been so, and without a fuller knowledge of the 
facts in the case and of the local law than the report discloses, it is 
difficult to be quite sure about the point, but what is clear is that 
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the wide character of the word ‘advantages’ was a primary con- 
sideration in what was said by their Lordships who cook part in 
advising His Majesty. I therefore, do not feel embarrassed by the 
decision in that case.” 

Lord Finlay (at p. 199) thought that the reasoning in the 
Brewery Company case was inconsistent with the decision 
of the House of Lords in BoucJiy* Sproule. Lord Cave (at p. 202) 
said that the decision in the Swan Brewery Company case was no 
doubt fully supported by the definition clause in the Western 
Australia Act, but that, otherwise, he would hold it to be incon- 
sistent with Bouch V. Sproule* Lord Dxjhbdin, who dissented in 
Blotfs case stated (at p. 203) that the 8wa7i Brewery Company 
case was a decision upon an Australian statute in the words of 
which if anything became an “ advantage ” it would fall within 
the tax. Lord Sumner, who also dissented in Blotth case^ and 
also delivered the judgment of the Board in the Swan Brewery 
Company oase^ was clearly of opinion (at p. 217) that what was 
said by the Judicial Committee in the latter case as to the effect 
m law and in business of a distribution of bonus shares, was part 
of the decision and could not be distinguished from Blott^s case. 

Having carefully considered the judgment in the Swan Bre- 
wery Company case and the varying views taken of it in BlotVs 
case, their Lordships are of opinion, that the judgment must be 
regarded as having been primarily based on the distribution of the 
new shares being advantages within the meaning of the particular 
Act under consideration, while the further: expression of opinion 
in the judgment rather regarded the transaction as involving, in 
substance, a distribution of accumulated profits among the share- 
holders and a repayment by them to the company, although the 
operation was in fact short circuited. For the purpose of the pre- 
sent question, their Lordships are clearly of opinion, that the de- 
cisions under the Imperial Income Tax Act are more relevant to the 
similar question under the Indian Income Tax Act, than a decision 
under the different terminology of the Western Australian Act* 

Lastly, their Lordships are clearly of opinion, that the per- 
sonal motive or purpose of the individual shareholders, even if they 
hold a controlling interest in the company, is irrelevant, if it is 
made out that the company has in fact capitalised the accumulated 
profits. It is sufficient to quote from the opinion of Lord Sumner 
in Fisher^s case in the decision of which he concurred, as 
follows (at p. 411) : — 
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“In any case desires and intentions are things of which a ' 
company is incapable* These are the mental operations of its share- 
holders and officers. . The only intention that the company has is 
such as is expressed in or necessarily follows from its proceedings. 
It is hardly a paradox to say that the form of a company’s resolu- 
tions and instruments is their substance. At any rate in the^pre- 
sent case, there is no need to distinguish between form and sub- 
stance in the transaction itself or to refer to desires or intentions, 
further than to examine what was done, for everything was 
carried out in plain terms and without concealment. What the 
requisite majorities of the share-holders desired and intended is 
pretty plain, too, but that is another mater.” 

Their Lordships are, therefore, of opinion that the first 
question of law referred by the Commissioner of Income tax 
should be answered in the negative, that the Judgment of the 
High Court should be affirmed, and that the appeal should be 
dismissed with costs. They will humbly advise His Majesty 
accordingly. 

Appeal dismissed. 

Solicitor for the Appellant : — The Solicitor, India Office. 

Solicitors for the Eespondent : — Nye, Moreton d Oalwes. 
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[In thb Hioh Cotjbt ob Lahobb.] 

LALLA MAL SAMGHAM LAL 

V, 

COMMISSIONEE OP INCOME TAX, PUNJAB. 

Sib Douglas Young, 0. J., Colbstbeam, Monboe, Skbmp, 
Bhidb, Gubbie, Abdul Bashid, JJ. 

April 30, 1936. 

Pbopkbty — ‘Annual value’ — Municipal Tax Payable by 
Tenant — Whethbe Pobtion op Annual value — Amount Pay- 
able By Tenant, Whetheb Conclusive Evidence op Annual 
Value — ^Indian Income Tax Act (XI op 1922), Sec. 9, (1) and 
( 2 ). 


Eeld, by the Full Bench (SiB Douglas Young, C. J., Cold- 
STBEAM, MuNBOB, SEEMP, GuBBIB, BhIDB AND AbDUL BaSHID, 
JJ.) : — In estimating the sum for which a property might reasona- 
bly be expected to let from year to year, for the purpose of assessing 
the owner of such property to income-tax under Sec. 9 of the 
Indian Income Tax Act the amount paid by the tenant on account 
of municipal house tax should be included, that is, should be 
treated as pmi of the rent payable by the tenant to the landlord. 
The term ‘ annual value ’ does not necessarily mean the annual 
money benefit derivable from the property by the landlord. 

The amount of rent payable by the tenomt to the landlord is, 
however, only prima facie evidence of annual value and a considera- 
tion of the rents paid for similar and similarly situated proper- 
ties in the locality may show the * annual value ’ t» any parti- 
cular instance to be less or more than the rent actually paid. 

Chunnamal Saligbam V. Gommissionbb op Income Tax, 
Punjab [1931] (131 I.C. 193 ; A.I.B. 1931 Lah. 320 ; 6 LT.C. 
316) overruled. 

Ebishna Lal Seal, In be [1932] (I.L.B. 60 Cal. 367 ; 140 
I.C. 1 ; A.I.B. 1932 Gal. 886 ; 6 LT.C. followed. 
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Case stiated by the Commissioner of Income Tax, Punjab, 
N.W.P.P>, and Delhi under Section 66 (2) of the Indian Income 
Tax Act, in the matter of assessment of Messrs. Lalla MabSam- 
gham Lai of Delhi for the year 1934>19S5. 

Nawal Eishore, for the assessees. 

J. N. Aggarwal, for the Commissioner of Income Tax. ?he 
necessary facts are stated in the judgment. 

The case came on for hearing before Addison and Abddd 
Bashid, JJ., who made the following 

Obdbb of Bbfbbbnoe to a Puld Bbnoh : — 

“ Under Section 66 (2) of the Indian Income-tax Act the Com- 
missioner of Income-tax, Punjab, has referred the following two 
questions of law to this court, namely : — 

(1) Whether the enhancement of income from the property 
from Bs. 50,088 to Bs. 51,802 by the Assistant Commissioner is 
legal ? 

(2) Whether the house- tax paid by the tenants of the petitioner 
on account of Delhi Municipal house tax is to be included to arrive 
at “ the annual value ” ? 

As the two questions are inter-dependent and as the Commis- 
sioner has asked that the second question should be referred to a 
Pull Bench in view of conflict of authority we have come to the 
conclusion that this case should be referred to a Pull Bench with 
the permission of the Honourable Chief Justice. 

The second question has already been before a Pull Bench of 
this Court. See Chunnamal Saligram v. Commissioner of Income- 
Tax, Punjab. 1 was member of that Bench. I was inclined to 
hold that the question was one more or less of fact but, if it was to 
be considered a question of law, it should be answered in the affir- 
mative. Three Judges, namely Tbe Chand, Jai Lad and Aqha 
Haidbb, JJ., were of the view that it should be answered in the 
negative, while Dadip Singh, J., was of opinion that the question 
was one of fact. The question was, therefore, answered in 
the negative on the view taken by the majority of three Judges 
to two. 

The same question came before a Pull Bench of three 
Judges, including the Honourable Chief Justice of the Calcutta 
High Court shortly afterwards : See Krishna Lai Seal, In re. 
This Bench dissented from the decision of this Court, the princi- 
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pal portion of the Judgment being set out in the order of the Com- 
missioner stating this case. It is on account of this divergence of 
opinion that the Commissioner has asked that it should be referred 
again to a Full Bench of this Court. I still hold the same view as 
1 took in the former Full Bench of this Court, namely, that the 
answer to the second question should be in the affirmative. My 
learned brother agrees that this is a fit case again to be referred to 
a Full Bench. 

For these reasons we would refer the two questions to a Full 
Bench if the Chief Justice agrees. ” 

The case was thereupon heard by a Full Bench of seven 
Judges. 

Lala Badri Das, Nawal Eishore and B. E. Tandon, for the 
Assessee. ' 

J. N. Aggarwal, S. jJf. Sikri and M. [Aslam Ehan, for the 
Commissioner of Income Tax. 

Obdbb op the High Couet. 

This is a reference by the Commissioner of Income Tax under 
Section 66 (2) of the Indian Income Tax Act. The reference came 
before a Bench of this High Court, but in view of a confiict of 
authorities it was referred by the Bench to the Chief Justice for 
formation of a Full Bench. As the questions referred to had already 
been decided by a Full Bench of five Judges this Bench has been 
formed consisting of seven Judges none of whom have expressed an 
opinion upon the point. 

The assessee is the owner of certain houses in Delhi for which 
house tax is payable under Section 61 of the Punjab Municipal 
Act. By a written agreement between the assessee and a tenant, the 
tenant agreed in addition to the sum reserved as “ rent ** to pay the 
amount of tax which under the provisions of the Municipal Act is 
a tax payable by the owner, that is in this case the assessee. The 
Income Tax Officer has assessed the property of the landlord under 
Section 9 of the Income Tax Act. The material portion of Section 9 
(1) runs as follows : — 

“ 9. (1) The tax shall be payable by an assessee under the 
head ‘property’ in respect of the bona fide annual value of proper- 
ty consisting of any buildings or lands appurtenant thereto of 
which he is the owner, ” Section 9 (2) is as follows : — 

“ 9. (2) For the purposes of this section, the expression 
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* annual value ’ shall be deemed to mean the sum for 'which the 
property might reasonably be expected to let from year to year : 

Provided that, where the property is in the occupation of the 
owner for the purposes of his own residence, such sum shall, for 
the purposes of this section, be deemed not to exceed ten per cent 
of the total income of the owner.” 

The Assistant Commissioner for Income Tax included both 
amounts, that is the amount reserved as rent and the Municipal 
tax paid by the tenant on behalf of the landlord for the purpose of 
ascertaining the annual value of the premises. The assessee ob- 
jected to this procedure on the authority of the Pull Bench deci- 
sion of this Court in Chunnamal Saligram v. Commissioner of 
Income Tax, Punjab. 

Two questions were referred to this Court. The first question 
was submitted at the request of the assessee and Bai Bahadur 
Badri Das on his behalf now does-not press this point and with- 
draws the reference with regard to it. 

The second question on which we are invited to express an 
opinion is as follows : — 

“ Whether the house tax paid by the tenants of petitioner on 
account of Delhi Municipal house tax is to be included to arrive 
at ‘ the annua) value ’ ? ’ 

In our opinion the question to be answered is a simple one. 
We have merely to construe Section 9 {2) of the Act. ” Annual 
value” in the sub section is clearly defined as “the sum for which 
the property might reasonably be expected to let from year to - 
year,” that is, the sum for which the landlord could let the pre- 
mises having regard to local conditions and the demand for house 
in that particular district. The strongest evidence of the sum 
for which the property might reasonably be expected to let is 
clearly in our opinion the sum which a tenant would be prepared 
to pay. It would make no difference what the amount paid to the 
landlord, or to his use, by the tenant for the right to use the pre- 
mises was termed. No tenant would in ordinary circumstances 
pay more than the actual letting value of the premises. If for 
example there were two houses situated in the same district on 
the same kind of land and built in the same way, for one the 
landlord might demand Es, 110 rent per month ; for the other the 
landlord might demand Es. 100 rent and insert a condition in 
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the lease that the tenant should pa; Bs. 10 per month, the 
amount due by the landlord to the Municipality. It appears to us 
that there can be no distinction between the two cases. In both 
Rs. 110 a month would be the sum for which the property might 
reasonably be expected to let. 

• It is argued in this case that the amount specified to be paid 
on account of the Municipal tax cannot be included in the sum 
for which the property might reasonably be expected to let as it 
was a tax payable by the landlord and ti^at the “ annual value 
would be the net profit which the landlord actually kept in his 
own pocket. The basis of the arguments is taken from the judg* 
ment of Mr. Justice Tek Ghand in the Full Bench case already 
referred to where he quoted the words used by Mr Justice Wil- 
son in 1885 in Nundo Lai Bose v. Corporation of Calcutta, that 
the “ annual value of a house ” must mean the “ annual money 
benefit derivable from it by the owner.” In our opinion, this 
definition of “ annual value ” can have no relation to the ques- 
tion before us. “ Annual value ” in Section 9 of the Income Tax 
Act is clearly defined. It is not said there that the “annual value’’ 
means the “ annual money benefit derivable from the property.” 
On the contrary it says that it is the sum for which the property 
might reasonably be expected to let from year to year. If we may 
respectfully say so, it appears to us that the decision of the majori- 
ty of the previous Full Bench of this Court was arrived at by 
considering other Acts or expressions of judicial opinion which 
had nothing to do with the construction of this sub-section of the 
Income Tax Act. 

If the argument of counsel is correct that the amount pay- 
able to the Municipality on behalf of the landlord by the tenant 
cannot be included for the purpose of arriving at the annual value 
there would be nothing to prevent the landlord making an ar- 
rangement for the tenant to pay other liabilities of his and so 
further to reduce the “ annual value.” There does not appear to 
us to be any distinction between the tax payable to the Munici- 
pality and the land revenue payable in respect of the property. 
The land revenue is by Section 9 (v) an authorized deduction. It 
is clear that if the Legislature had meant to authorise any other 
deduction of the same kind, it would expressly have been includ- 
ed in the allowances.” 
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We have been referred to a case where the same point arose 
in a reference to the Calcutta High Court and which is reported 
in Krishna Lai Seal, In re which supports our opinion on this 
question. The reasoning of the learned Chief Justice of the 
Calcutta High Court in that case appears to us to beun-assailable. 
The same view \vas expressed by Addison, J., in the dissenting 
judgment of our own Full Bench referred to above. 

We therefore, answer the reference submitted to us as 
follows : — 

** That in estimating the sum for which the property might 
reasonably be expected to let from year to year, the amount paid 
by the tenant of the petitioner on account of the Delhi Municipal 
house tax should be included, that is, should be treated as part of 
the rent payable by the tenant to the landlord.” 

It must, however, be understood that the amount of rent paya- 
ble by the tenant to the landlord is only prima facie evidence or 
annual value,” and a consideration of the rents paid for similar 
and similarly situated properties in the locality may show the 
“ annual value ” in any particular instance to be less or more than 
the rent actually paid. 


[In The Calcutta High Coubt.] 

LAKSHMI NAEAYAN SEN & Sons, Ltd., In re. 

Sib Habold Dbbbyshibb, C. J., and Costbllo, J. 

March 10, 1936. 

Business Bxpbnditurb — ^Private Company — Ebmunbba- 
TioN Paid to Dirbotors — Whether Allowable Deduction — 
Power op Income Tax Authorities to Enquire Into Ebason- 
ABLBNBSS OF EbMUNBBATION— NaTURB OF EXPENDITURE — QUES- 
TION OP Pact — Rbfbbbncb — Expenditure Not Falling within 
Sec. 10 (2), whether Allowable — Indian Income Tax Act (XI 
OF 1922), Secs. 10 (2) (ix), 66. 

It is nearly always a question of fact whether or not a deduc- 
tion which an assesses seeks to make under Sec, 10 {2) {ix) of the 
Indicm Income Tax Act, can be properly described as ^ cm expendi^ 
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ture {not being in the nature of capital ^penditure) incurred solely 
for the purpose of earning such profits or gains,' and if the income 
tax authorities find that it cannot be so described, there can he no 
reference to the High Court. 

Utbless an expenditure can be brought under the clauses of 
8&C. 10, sub-section {2) of the Income Tax Act, it cannot be allowed 
as a deduction in computing the profits from the business. 

Where, in accordance with the articles of association of a pri- 
vate company which authorised the three share-holders of the com- 
pany who were also its directors to draw an allowance, these 
directors withdrew Bs, 600 each per month and the income tax 
authorities, finding after enquiry that a sum of Bs. 176 a month 
each would be a reasonable remuneration for the services rendered 
by them, refused to allow the balance of the amount drcmn by the 
directors to be deducted in computing the profits of the company as 
expenditure solely incurred for earning the profits : Held(t) that 
the question whether the payments made to the directors were 
bona payments for services rendered or a mere distribution of 
profits to evade income-tax or super-tax, was a question of fact 
which the income-tax authorities were competent to go into ; (it) that 
the question being one of fact the High Court would not interfere 
with the finding of the income-tax authorities ; (tit) that the fact 
that the accounts of the company had been audited and certified 
by a competent accountant would not preclude the income-tax 
authorities from enquiring whether such payments were made by 
way of remuneration for services or as a device to evade income-tax 
or super-tax. 

Cases referred to : — 

EIiBCIBIO and DbBIAL SiOBBS V. COMMISSIOBBB OF IHOOMB 

Tax, Bengal [1931] (6 LT.O. 254 ; LL.E. 12 Lah. 663 ; A.I.B. 
1931 Lah. 341 ; 134 1.0. 198). 

Kbshardbo Ohamria, In re [1936] (3 I.T.E. 418 ; I.L.E. 63 
Cal. 401). 

Pahl and Co. «. Gommissioneb of Income Tax, Bbngal 
[1933] (7 I.T.O. 20). 

EaMAEBISHNA EaMNAIH V. COMMISSIONBB OF InOOME TaX, 
O.P. AND Bbeab [1929] (4 I.T.0. 171 ; 139 I.O. 290 ; A.I.E. 1932 
Nag. 65). 
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Case stated by the Oommissioner of Income Tax, Bengal 
under Sec. 66 (2) of the Indian Income-tax Act (XI of 1922). 

Ounada Charan Sen and Provas Chandra Majumdar for the 
Assessees. 

The Advocate- General and Pt. 0, Pal for the Income Tax 
Department. • 

Judgment. 

Costello, J. — The facts of this case are as follows : The 
assessee is a private limited Company in which three persons 
Jogendra Sen, Siddeswar Sen and Bankim Chandra Sen (the 
latter with his two brothers) each holds 100 shares of the nominal 
value of Bs. 1,000 per share. These three persons hold all the 
shares of the Company, the business of which consists of money- 
lending, pawn-broking, the buying and selling of jewellery and is 
carried on at 62, Chowringhee Boad, in this city. The assessment 
with which we are concerned is for the year 1983-34 and is on the 
income of the accounting year 1339 B. S. For that year the as- 
sessee made a return of income amounting to Bs. 16,222. The 
assessee was assessed by the Income-tax Officer on a total income 
of Bs. 37,182. The reason for this was that the Income Tax Of- 
ficer had found in the course of assessment that in the accounts 
of the Company a sum of Bs. 7,200 per annum, that is to say, 
Bs. 600 per month was debited as remuneration paid to each of 
the three persons whose names I have mentioned and the Income- 
tax Officer added back that sum to the taxable profits of the Com- 
pany on the ground that these persons were the sole share-holders 
of the Company, that the Company maintained a regular establi- 
shment including a manager and that the drawings, therefore, 
represented a distribution of profits and would have been distri- 
buted as dividends, had they not been debited and paid out in the 
guise of remuneration to the same three persons in their capacity 
as directors of the Company for services which it is alleged they 
had rendered to the Company. 

When the matter came before the Assistant Commissioner 
on appeal, he directed the Income-tax Officer to enquire what 
would be the market value of services identical with or similar 
to those alleged to have been performed by the directors of the 
Company if such services had been rendered by a stranger and on 
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receipt of the Income-tax Officer’s report the Assistant Commis- 
sioner fixed the remuneration of the directors for the services 
rendered by them at a sum of Es. 176 a month each, that is to 
say, Bs. 6,300 in all for the three in the course of the year and 
the Assistant Commissioner accordingly reduced the income of the 
Company by the amount. The assesses was dissatisfied with what 
the Assistant Commissioner had done and accordingly he formu- 
lated two questions which he said were questions of law arising 
out of the decision of the Assistant Commissioner. 

The Commissioner of Income-tax did not altogether approve 
of the form in which the questions were stated and he according- 
ly redrafted these questions and formulated them as follows : — 

(1) “Whether in applying Section 10 (J3) (ix) of the Act, it is 
within the competence of the Income-tax Officer to go behind the 
actual payment made and examine if the payment or any portion 
thereof was or was not on a commercial footing? " 

and 

(2) “Whether when an expenditure cannot be brought under 
any of the clauses of Section 10 (2), it can be allowed as a deduc- 
tion at all in computing the taxable profits or gains of the 
business ? ” 

These two questions have been referred to us and it is these 
questions which we are required to answer. 

The assessee put forward the contention that the three 
directors of the Company were authorised to draw an allowance 
each by virtue of the Articles of Association and he said that each 
of the Directors had the special qualifications and experience and 
training necessary for work of the nature required and further 
that they had a position of great responsibility and therefore the 
remuneration drawn by each of them was legitimately earned. 
The assessee put forward the argument that on a proper constru- 
ction of sec. 10 of the Income-tax Act, the Income-tax Officer 
could not disallow any payment which had actually been made 
by a Company to an employee and that in the present instance 
these directors were in the position of employees of the Company. 
The assessee then said that though under the provisions of sec. 10 
of the Income Tax Act tax must be paid by an assessee on the 
profits and gains of the business, the Act itself did not specify 
how these gains were to be computed and therefore they ought 
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to be computed according to ordinary commercial method, and that 
after such gains had been computed in this manner sub-section 
{2) of Section 10 would come into operation with a view to test- 
ing whether the principles laid down in els. (i) to (ix) of sub- 
section (2) had or had not been violated. The Commissioner of 
Income-tax put the matter thus : 

“ The assessee argues that the allowances paid to the sha*re- 
holder-directors are admissible deductions and though they may 
not fall under any specific sub-section of sub-section (2) of section 
10, yet they are inherently admissible on a correct construction of 
Section 10, sub-section (1) 

With regard to the first question the Commissioner came to 
this finding ; — 

“The payments made in this case are not bona fide payments 
for services rendered and the payments in question are merely a 
device for enabling the company to escape super-tax when its 
profits reach a figure higher than the lowest figure on which 
company's super tax is chargeable.'’ 

The learned Commissioner was of opinion — and, in my 
view, rightly of opinion — that the matter was really a question 
of fact ; but he said this : 

“ as 1 do not want to deny the assessee any right to which 
he may possibly be entitled, I think it best to submit the case 
to the Court.” 

I am clearly of opinion that this matter was really a question 
of fact and in this connection I would refer to the case of Barna 
Krishna Bamnath Firm of Tirora v. The Commissioner of In- 
come-taXi Central Provmces and Berar. In that case it was held 
that the 

“ remuneration paid to a partner doing business in his in- 
dividual capacity for services rendered to the firm would be a 
legitimate deduction from the assessable income of the firm ; but 
sums paid to a partner as such, styled commission, (bonus) 

or present or by any other name would be simply the profits of 
the firm appropriated among the owners after they had been 
earned.” 

In the case which was then submitted by the Income-tax 
Commissioner, he said in paragraph 20 of the case : 

“ The question is really a question of fact. No doubt the 
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partner in question has a legal personality apart from that of the 
firm. He might conceivably do business in his individual capacity 
and in that capacity might render services to the firm in consider- 
ation of which the firm might pay him a remuneration which 
would be a legitimate deduction from the assessable income of 
the firm. But obviously, considering the opportunities for fraud 
th’at any such alleged arrangement would offer, very strict proof 
would reasonably be required of the existence of such an arrange- 
ment, and as a matter of fact, no attempt has been made to prove 
that such an arrangement exists in the present case.” ^ 

The view taken by the learned Commissioner was adopted 
by the Court. At page 178 we find this : 

“We cannot interfere with the decision of fact that the asses- 
sees have not proved that the arrangement to which the Com- 
missioner refers really existed. The only answer which we can 
give to questions 5 and 6 is the statement of the law made by the 
Commissioner of Income-tax." 

In the present instance the learned Commissioner refers to 
the case of Messrs. B. E. Paul d Co. v. The Commissioner of In- 
come-tax, Bengal, That was a case which came before Sir Charu 
Ghose (when he was the Acting Chief Justice of this Court), my- 
self and Mr. Justice Ghose. The head-note of the report reads as 
follows : — 

“ Where in stating a case referring the question whether re- 
muneration paid as salaries to the adult male members of a Hindu 
undivided family for services rendered to the family film, were 
legally the income of the individual members or an appropriation 
of the profits of the firm, the Commissioner found, that the alleg- 
ed salaries were not bona fide payments at all to bona fide 
employees of the business but merely a device to escape income- 
tax, the High Court returned the reference as not raising any 
question of law and hence incompetent." 

The judgment that was given on that occasion was short and 
is as follows (at page 26) : — 

"Having regard to the findings of fact arrived at .by the 
Commissioner of Income-tax and which findings are summarized 
in paragraph 11 of the letter of reference by the Commissioner, 
we are not prepared to say that any question of law arises for 
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our decision in this matter. In our opinion, the Eeference, having 
regard to the said findings of fact, is clearly incompetent. The 
matter, therefore, will go back to the Commissioner with an 
expression of our views in manner indicated above.” 

The principle followed — if there is any principle underlying 
this case in 7 I.T.0. 20 — is very much as that which should gowrn 
the present case. 

The. learned Commissioner seems to have sent the matter to 
us rather out of sympathy with the assessee and not because he 
himself was in any doubt as to the answer to the questions which 
had been formulated. I recall that in a case which came before 
this Bench in July last — In re Eeshardeo Ohamria — in the 
course of the judgment which I then gave, I expressed the opinion 
that where the learned ” Commissioner holds that the case rests 
upon a question of fact, there is no obligation upon him to refer 
the matter to this Court at all.” I think I explained that proposition 
by adding the words ” no necessity whatever.” In the present 
instance, in my opinion, there was no necessity for the learned 
Commissioner to have referred the present question to this Court, 
because it nearly always must be a question of fact whether or 
not the deduction which an assessee seeks to make can properly 
be described in the words of Section 10 (2) (ix) as an ” expen- 
diture (not being in the nature of capital expenditure) incurred 
solely for ithe purpose of earning such profits or gains.” The 
Assistant Commissioner in the present case, after he had in- 
vestigated the matter and made enquiries as to what would he the 
reasonable remuneration for the services of directors in circum- 
stances similar to those in which the directors of the Company 
with which we are concerned were acting and he having come to 
the conclusion that Es. 176 per month would be a proper and re- 
asonable remuneration for the services of the directors and having 
held that that sum might properly be deducted, that would really 
be a decision as a matter of fact with which this Court would not 
be prepared to interfere. 

It was argued at the bar that the Income-tax authorities 
ought not to go behind the accounts — particularly when the ac- 
counts had been audited and certified by a competent accountant 
— for the purpose of ascertaining whether or not the sums which 
were said to have been paid were reasonable sums by way of 
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remuneratiion fof the services said to have been rendered. The case 
I have already cited, Bama Krishna Bamnath Firm of Tirora v. 
The Commissioner of Income-tax, Central Frovinces and Berar 
indicates that it is qaite competent for the income-tax authorities 
to ascertain what the real situation is — whether the payments al- 
leged to have been made were in fact made and if they were made 
wKether they were bona fide payments made upon a proper basis 
or whether they really constituted a device for the purpose of 
evading the payment of income-tax or super-tax. On this point I 
will refer also to the case of The Electric and Dental Stores v. 
The Commissioner of Income-tax, Punjab and N.W.F, Provinces* 
The head-note is as follows : — 

“ A decision by the Commissioner of Income-tax allowing 
partner’s salary as a business deduction in the assessment of the 
firm’s pofits in a particular year does not operate as res judicata 
and cannot bind his successor in a subsequent year. Salary charged 
by working partners in a firm would be admissible as a deduction 
in the computation of the profits of the firm under Section 10 (2) 
(ix) of the Income-tax Act, if those partners were true employees 
and the payment of salary to them was bona fide and not a device 
to escape income-tax.” 

As I have already indicated, the question whether payments 
are bona fide and not a device must always be a question of fact. 
It follows, therefore, that we are of opinion that the view taken 
by the Assistant Commissioner and affirmed by the Commissioner 
of Income-tax as regards the admissibility of the deduction is the 
correct view. 

It has been conceded in the course of the argument before 
us that if we agree with the Commissioner of Income tax as re- 
gards the answer to the first question, the second question scarcely 
arises. In any event it seems to me that the answer to that ques- 
tion is obvious and plain. Unless expenditure can be brought 
under the clauses of Section 10, sub-section (2), id cannot be allow- 
ed as a deduction in computing the profits from the business. In 
my view the matter is correctly stated by the learned Commissioner 
of Income-tax in the statement of the case. He says with regard 
to the second question : — 

** The assessee contends that ail expenses passed by an audi- 
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tor must be allowed in order toccmpufce the profits or loss of the 
business for income-tax purposes. In my opinion, this contention 
is not sound, for while all expenses passed by an auditor are not 
expenses allowable under the Income-tax Act (e.g., payment of in- 
come-tax itself), all expenses allowable under the Income-tax Act 
are allowable by an auditor. It may be that in computing Jh© 
* profits or gains ’ of a business within the meaning of Section 10 
(1) of the Income-tax Act, many items shall have to be deducted 
though these may not be expenditure at all. Loss occasioned by 
theft, embezzlement, bad debts, etc., may have to be taken into 
account for the purpose. The Legislature however is silent on 
these matters and these may be deductible on the ground that 
what the section provided for is the assessment of profits and gains 
of the business and in order to find out such * profits and gains ’ 
we must follow the ordinary commercial method. But so far as 
allowable items of expenditure are concerned, the Legislature 
having made express provisions for the purpose of Section 10 (2), 
I would submit that only those items that are noted there can 
be allowed.’* 

That statement, in my opinion, is a correct statement of the 
position. 

Debbyshibe, 0. J. — I agree. The test to be applied is set 
out in sec. 10 (2) (ix) of the Income-tax Act — whether the sums 
of money allotted to directors are ** expenditure ” incurred solely 
for the purpose of earning profits or gains in a busine«!s. It has 
been said that the Articles of Association provide that those sums 
should be paid by way of remuneration to the directors. That is 
not conclusive that those sums are ‘‘ expenditure ” incurred 
solely for the purpose of earning profits or gains in the business. 
Such a provision in the Articles might be pre-designed to evade 
the incidence of the proper rate of income-tax. It has been said 
also that the sums allotted have been passed by the auditors. 
That again is not conclusive. This is a taxation Act and what is 
allowable as a deduction is set out in the Act. The taxation 
authorities, in my view, are entitled to look at the resolutions and 
look at the provisions of the Articles of Association providing for 
the directors* salary, but they are not bound by them. They are 
entitled to consider the fact that the accountant passed the 
amounts allotted^ but they are not bound by that fact. They are 
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entitled to consider what payments are made for similar services 
in similar businesses. It is a question of fact in each case as to 
whether the sums allottedUo directors are or are not incurred solely 
for the purpose of earning profits or gains in a business. In my 
view no real question of law arises in this matter. The question 
is whether the Commissioner of Income-tax has or has not properly 
appreciated and applied the law. In my view he has properly 
appreciated and has also properly applied the law in this case. 
The assessee must pay the costs of this Eeference. 

Befere?ice answered accordingly. 


[In the Pbivy Council.] 

ASPEO, LIMITED 2?. THE OOMMISSIONEE OP TAXES. 

Lord Tomlin, Lord Thanebbton, Lord Macmillan, 
Lord Wright and Sir John Wallis. 

July 27, 1932. 

Business Expenditure — Pees Paid to Dirbotors op Pri- 
vate Company — Ebsolution op Company Fixing Pees — Whe- 
ther Conclusive — Jurisdiction op Commissioner to disallow 
Deduction. 

Two persons were the sole shareholders as well as the sole 
directors of a private limited company. At the end of each trad- 
ing year the company fixed at a general meeting about two^thirds 
of the profits as directors^ fees. In the year 1981, a sum of £10,000 
was thus debited in the accounts as directors^ fees. The Com- 
missioner of income-tax disallowed this item to the extent of 
£8,000 on the gromid that, to that extent, it was not exclusively 
incurred in the production of the assessable vncome. The company 
maintained, in the first place, that the production by them of a 
resolution fixing the remuneration of the directors for their servi- 
ces and vouchers for payment of the amounts so fixed, when taken 
with the admitted fact that services had been rendered, was suffi- 
cient to exclude any further enquiry by the Commissioner and to 
entitle them to a deduction, and secondly, that the Commissioner 
was not entitled to challenge the amount paid by the company to 
its servants for their services : 
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Held} (i) that the first contention of the company was unten- 
able ; (ii) that^ though if the only evidence before the court had 
been the company's resolution fixing the director's fees and vouch^ 
ers for payment of the amounts so fixed, it could not reasonably 
have refused to hold that the assessment was excessive, yet in 
view of the fact that there was complete identity of the persons 
interested as shareholders in fixing the amount and of the persons 
to whom the fees were to be paid and the fact that the fees were 
fixed each year when a fair estimate of the profits was available, 
and in view of the other circumstances of the case the cotirt was 
entitled to hold that the company had failed to prove that the 
£10,000 had been exclusively incurred in the production of the 
assessable income^ 

Johnson Brothers d Go. v. Inland Bevenue Commissioners 
[(1919) 2 K.B* 717 ; 121 L.T. 646] distinguished. 

Appeal from New Zealand. 

A. if. Latter, K. G., and G. O. Slade, for the appellants. 

W. Oreen^ K. G., and S. B. Blanco White, for the respondent. 

Lobd Thankbbton. — This is an appeal from the judgment of 
the Court of Appeal of New Zealand dated the 20th August, 
1930, dismissing an appeal from a judgment of the Stipendiary 
Magistrate of the Wellington District, dated the 12th December, 
1929, dismissing an appeal against the assessment to income tax 
made on the present appellants by the present respondent in res* 
pect of the year to the 31st March, 1929. 

The appellants’ trading account for the year to the 31st March, 
1928, which fell to be treated as the income year for the purpose of 
the assessment, showed a debit item of j 610,000 in respect of direc- 
tors’ fees, which they claimed as a proper deduction. But the 
respondent disallowed this item to the extent of £8,000 on the 
ground that, to that extent, it was not exclusively incurred in the 
production of the assessable income and he assessed the appellants 
accordingly; the appellants challenge the assessment in this respect. 

The provisions of the Land and Income Tax Act, 1923, as to 
deductions, so far as material, are as follows : — 

*< 80. — (2) In calculating the assessable income of any person 
deriving income from one source only, any expenditure or loss 
exclusively incurred in the production of the assessable income 
for any income year may be deducted from the total income 
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derived for that year Save as herein provided no deduc- 

tion shall be made in respect of any expenditure or loss of any kind 
for the purpose of calculating the assessable income of any tax- 
payer. 

The Statute provides a special Code by which a tax-payer 
w^o is dissatisfied with the assessment made by the Commissioner 
may appeal against it, but it must first be noted that, under S. 14, 
the tax-payer is made liable to pay the tax as assessed by the 
Commissioner save in so far as he establishes on objection that 
the assessment is excessive or that he is not chargeable with 
tax.” The special procedure for appeal by way of objections to 
assessments is contained in Ss. 22 to 38, of which the following 
provisions are material : — As regards procedure in the Magistrate’s 
Court S. 26 provides — 

” On the hearing and determination of all objections to as- 
sessments of land-tax or income-tax the burden of proof shall be 
on the objector, and the Court may receive such evidence as it 
thinks fit, whether receivable in accordance with law in other 
proceedings or not.” 

Where, as here, the amount in dispute exceeds £200, a right 
of appeal to the Supreme Court from the determination of the 
Magistrate is given on both law and fact and, on such appeal being 
taken S. 30 provides that the Magistrate should state and sign a 
case setting forth the evidence taken before his Court and the 
questions of law arising for the determination of the Supreme 
Court. As the present case only raised a question of law, it was 
removed, with the consent of parties from the Supreme Court 
into the Court of Appeal under the provisions of S. 33. 

It will thus be seen that in the present appeal the power of 
review of their Lordships is limited to questions of law, and that 
the appellants have to discharge the burdens laid upon them by 
Ss. 14 and 25. 

The material facts may be summarised as follows : — The com- 
pany was incorporated in 1993 as a private company, and since 
then has carried on business in Wellington as manufacturers and 
vendors of a patent medicine which is known as ” Aspro,” and 
sold in tabloid form. 

The capital of the company consists of 20,000 fully paid-up 
shares of £ 1 each, of which Messrs. G. E. Nicholas and A. M. 
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Nicholas each hold 10,000 shares. These shares, along with 
£50,000 debentures were given by the company to the Messrs. 
Nicholas as consideration for an exclusive licence to use the trade 
mark Aspro” and to deal in the commodity in New Zealand. 
Throughout the existence of the company, the Messrs. Nicholas 
have been the sole directors of the company as well as the sole 
shareholders. * 

The company’s trading year ended on the 31st March in 
each year, the first year’s accounts covering only nine months’ 
trading. The directors’ fees were fixed towards, or after, the end 
of each trading year. The following table shows the amount of 
the fees in each year, the date when they were fixed and the net 
profits left to the company after deduction of the fees — 


Year ending. 

Date directors’ 

Fee fixed 

Net profit 


fees were fixed. 

for each 

left to 



Director. 

Appellant. 

31st March 1924. 

27th March 1924. 

£ 1.500 

£ 1,418 9 10 

31st March 1925. 

16th March 1925. 

„ 2,500 

« 2,616 14 10 

31st March 1926. 

1st July 1926. 

»> 3,250 

3,170 11 8 

31st March 1927. 

21st June 1927. 

5,000 

4,924 13 7 

31bt March 1928. 

8th June 1928. 

5,000 

,» 5,145 6 6 


These fees were fixed each year by resolution of the company 
in general meeting. The company having adopted Table ‘‘A” of 
the New Zealand Companies Act, 1908, the remuneration of the 
directors is provided by Art. 78, which is as follows : — The direc- 
tors shall be paid out of the funds of the company, by way of re- 
muneration for their services, such sum or sums as the company 
may from time to time fix at a general meeting, and such remu- 
neration shall be divided amongst them in such proportions, as 
the directors may determine.” Prior to the year ended in March 
1928, their amount so fixed was accepted as a proper deduction 
for income tax purposes by the Commissioner. 

The two directors in question reside in Melbourne and direct 
the policy of the New Zealand Company from there. The parent 
company is an Australian Company and there is also a subsidiary 
English Company, and the Messrs. Nicholas are also directors of 
those two companies. A comparison of the monthly sales of 
these three companies shows that the volume of the Australian 
business is about eight times and the volume of the English 



268 


ll^UUME TAX BKPOATS 


11930 


business abonfi eleven times, that of the New iSealand business. 
There is a local manager in Wellington, who acts nndet the direc- 
tion of Melbourne : weekly samples of the mixture made in Wel- 
lington are sent to Melbourne which are tested by Mr. G. Nicho- 
las and the result is reported by him to Wellington. The manager 
stated that about three letters each way would pass between 
Wellington and Melbourne, and that about one letter in six of 
those sent by him would be referred to the directors. While it was 
stated that the directors paid periodical visits to New Zealand it 
was admitted that neither of them had been in New Zealand in 
the year in question. They declined to give the respondent in- 
formation as to the amount of time spent by them in New Zea- 
land since the inception of the company, and neither of them 
appeared to give evidence before the Magistrate. 

The appellants maintained in the first place, that the produc- 
tion by them of a resolution fixing the remuneration of the directors 
for their services in terms of Art. 78, and vouchers for payment of 
the amounts so fixed, when taken along with the admitted fact that 
service had been rendered, was sufficient to exclude any further- 
enquiry by the Commissioner and to entitle them to a deduction in 
terms of Section 80 (2) of the Act. But this contention was not 
seriously pressed, and in their Lordships’ opinion, it is untenable. 

The appellants maintained, in the second place, that the 
Commissioner was not entitled to challenge the amount paid by 
the company to its servants for their services on the ground of 
excess or over-generosity in its amount, for that was entirely a 
matter in the discretion of the company, and that he could only 
challenge such payments on the ground that it was not a genu- 
ine transaction, being in fact fictitious or the sums so paid being, 
wholly or partly, not truly paid as remuneration for their ser- 
vices. They maintained that in the present case, there was no 
evidence to justify any such ground of challenge by the Commis- 
sioner and that, accordingly, the Magistrate was bound to sustain 
the appellant’s objections and to hold that the assessment was 
excessive. The respondent substantially accepted the premises 
of this contention, but he maintained that the state of the evi- 
dence was such that the appellants had failed to establish that 
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the assessment was excessive, as required by Section 14 or to 
discharge the harden of proof laid on them by Section 25. 

In their Lordships ’ opinion, there is no material difference 
betwen these two aspects of the argument for present pnrposes, 
and the true issue is whether there wes evidence before the Ma- 
gistrate on which he was entitled to refuse to hold it proved that 
the £ 10,000 had been exclusively incurred in the production of &ie 
assessable income and that the assessment was excessive. If the 
only evidence before him had been the company’s resolution fixing 
the directors ’ fees and vouchers for payment of the amounts so 
fixed, it is difficult to see how the Magistrate could reasonably have 
refused to hold that the assessment was excessive and the question 
must be whether there was further evidence which reasonably 
entitled the Magistrate to decline to hold it proved that the assess- 
ment was excessive. 

Their Lordships are of opinion that the state of the evidence 
was not such as to compel the Magistrate to the conclusion that 
the £ 10,000 had been exclusively incurred in the production of 
the assessable income. There was complete identity of the per- 
sons interested as shareholders in fixing the amount of the fees 
to be paid to the directors and of the persons to whom the fees 
were to be paid, and, except in regard to its bearing on the liabi- 
lity of the company to tax, it made no difference to the destination 
of the money whether the amount of the fees represented fair 
remuneration for the directors ’ services or not. The Messrs. 
Nicholas, who, as sole shareholders and sole directors alone knew 
how the fees came to be fixed, not only declined to allow the res- 
pondent to examine them on this matter, but did not come for- 
ward to give evidence before the Magistrate, although the burden 
of proof was upon them. Further, in this situation, it is not 
irrelevent to take also into account that in each year the fixing of 
these fees was made when a fair estimate of the trading results 
for the year was available and that in each year, of the balance 
available for directors ’ fees and for distribution among the 
shareholders, about two thirds was apportioned to directors ’ 
fees. In their Lordships ’ opinion, the Magistrate was entitled 
to hold that the appellants had failed to prove that the £ 10,000 
had been exclusively incurred in the production of the assessable 
income. 
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None of the autborities cited appear to have much bearing 
on the present case, except possibly the case of Johnson 
Brothers and Co. v. Inland Revenue Commissioners in which the 
sums paid to the owner’s sons, who were employed in the busi* 
ness were disintegrated, on the evidence of the owner himself, 
into the amount of a fair wage and a balance which might be con> 
sidered as paid on account of family feeling ” ; but there was noth- 
ing equivalent to the resolution of the company in the present case. 

For these reasons their Lordships are of opinion that the 
judgments appealed from were right and that the appeal should 
be dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

Appeal dismissed. 

Solicitors : — Stafford, Clark d Co., for the appellants j 
Maokrell, Maton, Godlee and Ouineey, for the respondent. 


[In ihb Privy Council.] 

COMMISSIONER OF INCOME TAX, BENGAL 

V, 

THE HUNGERFOED INVESTMENT TRUST LTD. 

Lord Roche, Sib Shadi Lal and Sib Geoboe Rankin. 

May 26, 1936. 

Company — Dividends — Exemption prom Income Tax — 
Dividend Rbpbesentinq Fobeion Income Not Assessable in 
India — Whether Exempt pbom Indian Income Tax — Indian 
Income Tax Act (XI op 1922), Sec. 14 (2) (a). 

Under Section 14 (S) (a) of the Indian Income Tax Act where 
the profits and gains of a company have been assessed to income tax 
any sum which a person receives by way of dividends as a share- 
holder is exempt from income tax. The fact that the company's 
profits and gains included specified sums which were not assessable 
amd were not assessed, to income tax under Section 4 of the Indian 
Income Tax Act, will not render such proportion of the dividends as 
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the specified sums bear to the aggregate of the total profits^ liable 
to income-tax. 

The Hungerford Investment Trust Ltd., a company registered 
outside British India held the whole of the ordinary share capital 
in Turner Morrison and Co., a company registered in British 
India. The profits and gains of the latter company for the yegrs 
1980 and 1981 included a sum of B$. 76,500 which was distribute 
able as dividend but was not assessable to Indian income-tax as 
it did not accrue or arise within British India. Dividends were 
declared in the year 1981. The question being whether such 
proportion of the divinefids paid to the Hungerford Investment 
Trust Ltd., as the sum of Bs. 76,500 bore to the aggregate profits 
of 1980 and 1981 was also exempt from income tax under Sec. 14 
(8) (a) of the Indian Income Tax Act : Held, ajfirming the deci- 
sion of the Calcutta High Court, that thephrase ‘ where the profits 
and gains of the company have been assessed to income tax ’ in 
See. 14 {2) (a) must the construed in its natural meaning and the 
entire dividend paid to the Hungerford Investment Trust Ltd., 
was exempt from income-tax under Sec. 14 (2) (a), even though the 
sum of Bs. 76,500 had not been assessed to income-tax in the 
hands of Turner Morrison and Co. 

A. M. Dunne and T. N. Donovan, for the Appellant. 

Qavin T. Simonds, F. Grant and A. 0. Pullen, for the Ees- 
pondents. 

JUDGMENT. 

Sir Geobob Bankin. — This appeal is brought by the Com- 
missioner of Income Tax, Bengal, from the decision of the High 
Court at Calcutta upon a reference made under S. 66 (2), of the 
Income tax Act (XI of 1922). Two questions were originally 
refei'red to the High Court for its opinion, but the assessee made 
an admission which rendered the first question unnecessary. The 
sole question before the Court was as follows : 

The assessee's income in assessment having included divid- 
ends declared on 16th April 1981, and 3rd November 1931 by a 
company whose profits of 1930 and 1931 were found to include 
specified sums to which in accordance with S. 4 the Act did not 
apply ; and the said company having been assessed in respect of 
profits to which the Act did apply, in such proportion of the divid- 
ends, as the specified sums bear to the aggregate of all profits in 
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1930 and 1931 respectively exempted from taxation to ordinary 
income-tax in accordance with Section 14 (2) ? ’ 

The question arises out of the assessment for the year 1932-83 
to be made upon the Hungerford Investment Trust, Ltd., a com- 
pany registered outside British India which will be herein referred 
to#as ** the assessee.” The assesses holds the whole of the ordi- 
nary share capital in a company called Turner Morrison & Co., 
Ltd., registered in India, which will be herein referred to qs “ the 
company.’* In the year of the account 1931-32 the assessee 
received as dividend upon its shares in the company, two sums as 
follows, namely, (a) rupees three lakhs being final dividend declar- 
ed on 16th April 1931, by the company in respect of the calendar 
year 1930, and (b) rupees one and a half lakhs being an interim 
dividend declared on 3rd November 1931, by the company in 
respect of the calendar year 1931. 

The profits and gains of the company for the year 1980 were 
assessed to Indian income-tax in the year of assessment 1931-32' 
On the basis of that investigation the Commissioner for Income- 
tax purports to find as facts that 2 per cent of the company's 
profits and gains in 1980 consisted of interest on tax-free securities 
of the Government of India; that 12 per cent consisted of profits 
or gains which did not accrue or arise within British India, and 
which were not received in British India, or deemed so to be, and 
which accordingly were not profits or gains to which the Act 
applies ; and that the remaining 86 per cent of the company’s pro- 
fits in 1930 were subjected to Indian income-tax in the hands of 
the company in the year of assessment 1931-32. By a similar 
investigation into the profits and gains of the company for 1931 
it was found that 1 per cent of the profits made by the company 
in that year consisted of interest upon tax-free securities of the 
Government of India, 26 per cent consisted of sums to which the 
Indian Income-tax Act did not apply and the remaining 74 per 
cent was chargeable to income-tax under the Act. 

Applying these proportions to the two sums received by the 
assessee by way of dividend from the company in the year of 
account 1931-32, the Commissioner has disintegrated the total 
sum of Es. 4,60,000 into three parts treating Es. 7,600 as refera- 
ble to interest on tax-free securities of the Government of India 
within the meaning of Proviso 2 to Sec. 8 of the Act ; Es, 76,600 
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as dividend derived from distributable profits of the company not 
taxable in the hands of the company within S. 4 (1) of the Act^ 
and Rs. 3,66,000 ds divUend derived from profits and gains of the 
company chargeable with income-tax. The question before the 
Court has reference only to the second of these three sums, namely 
Rs. 76,600, and that question has in the end to be answered by 
arriving at the true construction of Cl. 2 (a), S. 14 of the Act wliich 
is in the following terms : 

‘ 14. — (1) The tax shall not be payable by an assessee in res- 
pect of any sum which he receives as a member of a Hindu undivid. 
ed family. 

(2) The tax shall not be payable by an assessee in respect of : 

(a) any sum which he receives by way of dividends as a share- 
holder in a company where the profits or gains of the company 
have been assessed to income-tax ; or 

(b) such an amount of the profits or gains of any firm which 
have been assessed to income-tax as is proportionate to his share 
in the firm at the time of such assessment; or 

(c) any sum which he receives as his share of the profits or 
gains of an association of individuals, other than a Hindu undivid. 
ed family, company or firm, where such profits or gains have been 
assessed to income-tax.’ 

The Indian Income-tax Act, as Ss. 19 (a) and 23 make clear, 
requires a return to be made by every company, as well as by every 
person other than a company whose total income is, in the Income- 
tax Officer’s opinion, of such an amount as to render such person 
liable to inconie-tax. This brings about the principle or method 
which is sometimes described as double assessment and sometimes, 
as assessment at the source (as distinct from deduction at the source 
which is employed in the case of ** interest on securities ” and 
** salaries The method of double assessment is applied not only 
in the case of companies but in the case of firms, Hindu undivided 
families, and other associations of individuals. When a company 
has made its return of the profits and gains in the year of account, 
that is, of what the Act calls the total income ” of the company 
during the previous year, the Income-tax Officer, if satisfied that 
it is correct and complete, is directed by S. 23 (1) that he shall 
assess the total income of the assessee and shall determine the 
1—35 
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sum payable on the basis of such return. If the return is not 
correct or complete the same result is to be arrived at after taking 
further proceedings as described in the section. The like process 
is carried out in respect of the return made by the individual share- 
holder if he is chargeable with Indian income-tax at all. 

' As part of his total income, he has to include the dividend 
which he has received from the company during the previous year 
in order that his " total income ” within the meaning of the Act 
may be ascertained, a figure which is necessary if only to fix the rate 
of tax payable by him in the year of assessment. Sec. 14 contains 
directions to the effect that certain sums which have been received 
by the assesses in the year of account and which are part of his 
“ total income ” within the meaning of the Act are to be free so 
far as payment of the individual is concerned, the reason being 
that although companies, firms and other associations are as such 
subjected to assessment, double assessment is not intended in all 
cases to carry with it the consequence of double payment. If, for 
example, the Hindu undivided family has been assessed in respect 
of a sum, the part which the individual member has received is not 
to be taxed for the second time in his hands. If a firm of three 
partners have been assessed to tax upon their profits the partner 
is not to pay again upon his share of the same profits. Cl. (a) of 
Bub-s. 2 is a more or less similar provision in the case of a company 
paying dividends. Its object is to ensure that tax shall not be 
paid more than once upon what the statute regards as the same 
thing. The company though a separate legal persona in the con- 
templation of law and liable to assessment as a subject chargeable 
with tax is not for all purposes to be regarded as entirely separate 
and distinct from the corporators. The underlying principle of 
the clause as the Oommissioner in stating the present case has 
recognised is " that the dividend represents merely the share- 
holders’ share in the income of the company.” 

To arrive at a true construction of S. 14 (2) (a) it is neces- 
sary to consider all references in the Act to ” profits and 
gains ” — in particular S. 4 and the definition of total income in 
S. 2 (15) of the Act : also Ss. 20 and 48. Certain arguments have 
been drawn from the language of Cls. (b) and (c) of sub-sec. 2 of 
8, 14, but it is difdcult to regard them as decisive in favour of 
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either aide to the controversy. The contention on the part of the 
assessee is in effect that Gl. 14 (2) (a) is satisfied in any case in 
which the company has been assessed to income-tax in respect of 
its profits or gains in the relevant year. If it has been assessed at 
all it has presamably been assessed upon its “ total income ” 
within the meaning of the Act ; and the fact that it may have been 
in receipt of sums distributable to Indian income-tax because not 
profits or gains to which the Act applies, does not, upon this view, 
prevent the clause from freeing the dividend received by the share- 
holder from any further payment of tax. 

The view contended for by the income-tax authorities has 
been put in different ways. The Commissioner of Income-tax in 
giving his opinion upon the reference, drew a distinction between 
income, that is specially exempt under the Act, agricultural 
income, or income from tax-free securities, and what he calls 
(somewhat unfortunately having regard in particular to Section 34 
of the Act) “ income that has merely escaped assessment,” by which 
be means profits and gains that are not chargeable to Indian 
income-tax because they have neither accrued nor been received 
in India, With regard to the former he admits the applicability 
of the principle before mentioned that a dividend represents 
merely a shareholder’s share in the income of the company. 
With regard to the latter he rejects this principle as ‘‘it cannot 
be said that the place of receipt by the company constitutes a 
characteristic of the income which is retained, against the actual 
place of receipt by the shareholder, when the income passes on 
to the shareholder.” In his view. Section 14 is among “ provisions 
for the avoidance of levying the tax twice over upon the same 
accrual — it is important to avoid calling it the same “ income.” 
These observations of the Commissioner were doubtless made 
with specific reference to the first of the two questions originally 
stated, a question with which their Lordships are not now con- 
cerned, but it is important to notice that it is impossible to sug- 
gest any construction of Cl. (a) of Section 14 (2) which would make 
the clause discriminate between these two classes of income which 
are not charged with tax. Whether it be that the legislatare has 
not sufficiently appreciated the importance of the distinction bet- 
ween the same accrual and the same income, or has given unex 
pected weight to the principle that a dividend represents merely 
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■ the shareholders’ share in the income of the company, the distinc- 
tion drawn by the Commissioner cannot in their Lordships’ view 
be discovered in the danse. 

Before the High Court of Calcutta the contention put for- 
ward by the Advocate-G-eneral was that the clause only applied 
where the whole of the profits of the company had been assessed 
to income-tax, that is to say, where the “ total income ” within 
the meaning of the Act contained everything that was distributable 
as profit. If this view be accepted it is true, as Fanckridge, J. 
observed, that some startling results would follow. In the first 
place, every shareholder in a bank, insurance company or other 
company whose profits and gains consist in part of interest from 
tax-free securities would be taxed again upon the whole of his 
dividend, and the same would apply in the case of a company 
with agricultural income. This is an impossible conclusion, as 
sufficiently illustrated by the circumstance that the Commissioner 
in the present case does not claim to charge the assesses with tax 
upon the sum of Bs. 7,500, being the proportion of the assessee's 
dividend which he brings within the ambit of the second proviso 
of Section 8. Indeed it is clearly inadmissible to read “ all the 
profits or gains of the company have been assessed ” or “ the total 
profits or gains ” in expansion of the phrase used by the section, 
since even if it could he shown that some of the assessable profit 
of the company had escaped assessment it cannot be supposed 
that instead of dealing with the matter under Section 34 by mak- 
ing an additional assessment on the company the Income-tax 
Officer is to be at liberty to raise it vis a vis the individual share- 
holder. Before the Board, however, another construction of 
clause (a) was propounded. It was stated in the appellant’s case 
as reason No. 6 : 

‘ Alternatively because Section 14 (2) confers exemption only 
upon that part of the aforesaid dividends, which was paid, or may 
be taken to have been paid out of the profits of Turner Morrison & 
Go., which were assessed to income-tax.’ 

The view may perhaps be put by saying that Cl. 14(2) (a) 
should be read to mean that the tax shall not be payable by an 
assessee in respect of any of the piofits or gains of a company 
which the shareholder receives by way of dividend where such 
profits or gains have been assessed to income-tax, or again, that 
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tax shall not be payable by an assessee in respect of any sum 
which he receives by way of dividends . . • to the extent to which 
the profits or gains of the company have been assessed to income- 
lax. This, which may be called a distributive construction of Oh 
(a), cannot be dismissed on the ground that the meaning given to 
the clause is unreasonable in itself. It is, however, very difiScult 
to think that it is the true meaning of the clause. One would not 
expect the phrase ‘‘where the profits or gains of the company have 
been assessed’’ to be used in such sense as to point to the possible 
existence of receipts which are not profits or gains within the 
meaning of the Act at all, or at least are not part of the company’s 
“ total income ” but profits or gains to which the Act does not 
apply. It is not readily to be assumed that the Act intends the 
Indian Income-tax authorities to investigate and settle the exact 
amount of such “ profits and gains ” — involving as this process 
must, receipts which have never accrued or been received in India 
or brought to India, and expenditure made in the course of carry- 
ing on business in another country. The terms of S. 20 providing 
for a certificate to be given by the company do not assist such a 
construction of S, 14 (2) (a). Again, the vagueness of this con- 
struction makes it somewhat incredible. 

It may be that on any view the clause does not make clear 
whether the contemplated assessment of the company’s profits 
has reference to the same year of assessment as the shareholder 
18 concerned with, and, if not, how the relevant year is otherwise 
to be ascertained. But if the sums available for distribution by 
a company under the company law are to be examined and dis- 
integrated, one would not merely desire but expect directions on 
the question whether, in the case of dividends paid out of accu- 
mulated profits, the dividends received by the shareholder were to 
be free of further payment if the company had paid tax on the 
relevant profits at any time and at any rate prevailing at the time. 
A construction which raises so important a matter and then 
leaves it utterly at large is not without great difficulty* It is also 
to be observed that the construction proposed assumes that it is 
possible and reasonable to ascertain whether and to what extent 
a particular dividend represents, to use a neutral term, profits 
brought to charge in the hands of the company. No doubt a rule 
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of proportioa can be applied as is proposed in the present case, but 
no snch rule has been laid down by the Act and the construction 
contended for involves difficulty in the absence of a rule. Indeed 
the Commissioner himself has not unreasonably argued that in the 
case of dividends it is not possible to say what funds they were 
paid from : “Payments are made out of one pool of liquid assets 
on account of one liability or another. There is no separate pool 
of profits — still less of each separate type of profits.” He sug- 
gests, however, that the legislature intended to leave “this very 
difficult relation of the dividends and the profits to be wholly de- 
termined as facts.” 

In the case before the Board, in order to obtain an authorita- 
tive ruling on the construction of Cl. 14 (2) (a), an admission has 
been made by the assesses that no part of the sum of Ks. 76,500, 
now in question, was paid out of profits which had at any time 
been assessed to Indian income-tax. Still, in construing Cl. (a), 
their Lordships have to consider whether the proposed construction 
which ignores this difficulty can be accepted. What is involved in 
leaving the relation between the dividends and the profits to be 
determined as facts can be seen from annexure (d) (2) to the letter 
of reference where the Assistant Commissioner in dealing with the 
assessment of Turner Morrison & Co., Ltd., (to which in the pre- 
sent case he referred for his reasons) stated : 

‘The assessees farther contend that the Companies did not 
bring the foreign income to India but declared the dividend out of 
the Indian income but I don’t think it is possible to split up the 
income in such a manner in declaring the dividends. The dividends 
are declared out of the total income of the company.’ 

If the construction contended for involves that the income- 
tax authorities are to find something as matter of fact which is 
not matter of fact, that again is an infirmity of some importance 
and it is not made better by the circumstance that there is small 
chance of evidence to fetter them in their findings. No doubt 
the case may be put of a company in which only the smallest 
fraction of its distributable profit has been received in India and 
become chargeable to Indian income-tax, and where, notwith- 
standing this fact, by some process of borrowing or otherwise the 
rest of the real profit or part thereof is being distributed among 
share-holders in India. It is however, difficult to be sure that 
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the legislature was so dissatisfied with the provisions of Section 4 
(2), (as they stood before 1933) as to assume that it rendered pro- 
bable any important leakage by this means. It has been suggested 
that the wording of Section 48 (1) assists the contention of the in- 
come tax authorities but that section throws little light upon the 
meaning of Cl. (a) of Section 14 (2). 

# 

Their Lordships have to be satisfied as to the meaning of 01. 
(a). In their opinion it was rightly construed by the High Court of 
Calcutta who have given to the phrase where the profits and 
gains of the company have been assessed to income-tax” its 
ordinary and natural meaning. This in itself is a sufficient ground 
of decision, but their Lordships are satisfied that any departure 
from the immediate and direct meaning of the phrase leads 
to difficulties of interpretation and to results which cannot be 
imputed to the legislature as within its intention. The answer to 
the question propounded is in the affirmative. Their Lordships will 
humbly advise His Majesty that this appeal should be dismissed 
with costs. 

Appeal dismissed. 

Solicitors for the Appellant — The Solicitor, India Office. 

Solicitors for the Bespondents — Sanderson Lee d Co. 


[In the Patna High Coubt.] 

LACHIEAM BALDEODAS 

V. 

COMMISSIONER OF INCOME-TAX, BIHAB AND ORISSA. 
WOBT, ACTING 0. J., AND DeAVLB, J. 

May 7, 1936. 

Hindu Undividbd Family — Application fob Rbgistbation 
AS Fiem — Absbnob of Evidence to Peove that Family Pbo- 
PEBTY Was Divided — Duty of Income Tax Offiobe — Scope of 
Inquiby — Bubden of Peoof of Paetition — Indian Income Tax 
Act (XI of 1922), Secs. 26-A, 26-A. 

Under Section 86 ^ A of the Indian Income Tax Act the Income 
Tax Officer does not inquire into a question of separation or dis' 
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Tuption of the family i notional or otherwue ; he has to inquire into 
the question of whether the joint family property has in fact been 
divided^ and tohere there is no evidence to show that the family 
property has in fact been divided and it is not suggested that a 
partnership exists alongside the joint family firm ^ an income-tax 
officer would be justified in coming to the conclusion that the part^ 
nership alleged to exist between the members of the family is nob 
genuine and in declining to register members of the family as a 
firm under Sec. 26 -A. 

The question whether a family is joint or separate is substan- 
tially a question of fact. 

Where an application is made under Sec. 26-A, it is for the 
applicant to establish the fact that a partnership had come into 
existence and that that partnership was to be assessed in substitu- 
tion for the Hindu joint family which had been dssessed hereto- 
fore as such. 

BiSSESWABLAL BbULAL V. COMMISSIOKEB OF INCOME TaX, 

BbngaIi [1930] (L L. E. 67 Cal. 1336 ; 34 G. W. N. 363 ; 128 I. 0. 
327 ; A.I.E. 1930 Cal. 449 ; 4 I.T.O. 365) referred to. 

Case stated by the Commissioner of Income-Tax, Bihar and 
Orissa under Sec. 66 (3) of the Indian Income-Tax Act [Misc, 
Judicial Case No. 3 of 1935]. 

K. P. Jayaswal and J. 0. Sinha — for the assessee. 

Manohar Lai — ^for the Commissioners. 

JUDGMENT. 

Wort, Aq. G. J. — This is a case stated by the Commission- 
er of Income-tax under the direction of the Court and the ques- 
tion submitted for consideration was ‘•'Under the circumstances 
of this case is the family to be considered joint or separated in 
law There is no doubt that that question, that is to say, whe- 
ther the family can be considered joint or separate, is substanti- 
ally a question of fact : but it is contended shorty by Mr. Jayas- 
wal on behalf of the assessee that in the circumstances of the 
case there was no evidence upon which the Income-tax Officer, 
and ultimately the Assistant Commissioner and the Commission- 
er could decide against the application which was made by the 
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assessee to be registered as a firm tinder S. 26- A, Income-tax Act, 
The case has been very elaborately argued ; but in my judgment 
the matter is resolved by a very simple consideration. Shortly 
stated, the family of Lachhiram had been assessed as a joint Hindu 
family up to 1931 ; the year of assessment in dispute is the year 
1931-1932. Lachhiram’s family was carrying on business as a 
joint Hindu family and in 1931 three members of that firm bSing 
the sons of Lachhiram, Baldeodas, Mulchand and Mahabir Prasad, 
executed what purported to be a deed of partnership. This was 
on 1st June of that year and in the month of August following 
they made an application to the Income-tax Officer under S. 26-Aj 
Income-tax Act, to be registered as a firm. In the result that 
Income-tax Officer decided that the alleged partnership was ficti- 
, tious, not being acted upon, and that the members of the family 
still remained a joint Hindu family. 

Now Mr. Jayaswal contends in substance that the apparent 
state of facts should be taken as real in the absence of any evid- 
ence to the contrary and he contends that the inquiries which 
were made by the Income-tax Officer and upon which he appears 
to have decided that the family was still joint were not evidence 
upon which he was entitled to come to the conclusion that this 
partnership deed was an unreal transaction. The Income-tax 
Officer relied upon inquiries made from outsiders ; he also found 
that the parties were messing together, and also a matter which 
in his opinion was of considerable importance was the fact 
that the father Lachhiram did not execute the partnership deed 
to which I have already made reference. I should be more 
accurate in saying that the Income-tax Officer stated that the 
father did not endorse the partnership deed. His statement to 
that effect was made for obvious reasons. It is nowhere contend- 
ed that Lachhiram was a partner in the new firm and therefore 
it would be unnecessary to execute it; but the Income-tax 
Officer in making a reference to this fact stated that it was recit- 
ed«n the partnership deed that the members of the family had 
separated and it is in reference to this statement that the Income- 
tax Officer was of the opinion that the endorsement of Lachhi- 
ram might have been or was necessary and its absence raised 
a suspicion, which added to the facts of the case and made 
him come to the conclusion to which I have already referred. 

1—36 
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As I have already stated, whether the partnership transaction 
was real or not is purely a question of fact. The matter seems to 
me to be concluded by what I have already described as one which 
was of considerable importance for consideration. Mr. Jayaswal 
would have this Court to hold that the effect of the Income-tax 
Officer’s finding is a finding of fact against the assessee, and in 
order to come to that conclusion definite evidence is required 
which in this case it is contended is absent. 

Now the points which seem to me to determine this question 
are very simple. The applicant applied under S. 26-A, as I 
have already stated, and it was for him to establish the fact 
that a partnership had come into existence and that partnership 
firm in the future was to be assessed in substitution for the Hindu 
joint family which heretofore had been assessed as such. Shortly* 
stated, the Income-tax Officer was not satisfied with that transac- 
tion and when the matter comes to be examined it seems to me 
that transaction is something more than a matter of suspicion. 
The mere application under S. 26-A and a decision even in favour 
of the assessee would not conclude the matter, and for this reasoni: 
Laohhiram had three sons, two of whom I have mentioned, the 
third was Hazarimul who is now represented in the partnership 
transaction by his son Mahabir Singh who was his adopted 
son. There was Debi Prasad who was the son of the second 
member of the alleged partnership, that is to say, the son of 
Mulchand, and there were at least four sons of Baldeodas. It 
will be seen that as Lachhiram and the sons of whom I have 
made mention were not partners under the partnership deed, 
in one form or another either the joint family or several joint 
families remained and the mere decision of the Income-tax* 
Officer under S. 26-A that three persons had constituted them- 
selves a partnership firm, would not settle the question of whe- 
ther there was to be in future an assessment on the joint family 
or more than one joint family. It is important to notice this in 
connexion with a matter to which I am now about to refer. Mr. 
Jayaswal contends that it was unnecessary for him to make an 
application under S. 26-A, Income-tax Act. That section pro- 
vides ; 

Where at the time of making an assessment it appears that 
there has been a separation between the members of the family 
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who have been assessed as such, and that; the joint family property 
has been partitioned among the various members or groups of 
members in definite proportions, he shall record (that is to say the 
Income-tax OfBcer shall record) an order to that effect. 

It was never the case of the assesses either before the In- 
come-tax Officer or the Commissioner or before this Ccwirt, 
although it was faintly suggested by Mr. Jayaswal, before this 
Court, that the partnership firm existed alongside the joint Hindu 
family, and as it was nowhere stated, as I have already stated in 
order to finally decide the question of assessment, it would have 
been necessary for an application to have been made and a deci- 
sion to have been given under S. 26-A for the reasons which I 
have already indicated. In those circumstances as no application 
was made, and in order to test whether in future this partner- 
ship firm should be substituted for the joint Hindu family that 
has been heretofore assessed, it was not only possible, but it was 
the only course which the Income-tax Officer could take in the 
circumstances, to inquire whether in fact the joint Hindu family 
property had been divided. Under S. 28-A the Income-tax Officer 
does not inquire into a question of separation or disruption of the 
family, notional or otherwise ; he has to inquire into the question 
of whether the joint family property has in fact been divided, and 
having regard to the fact to which 1 have already referred, that it 
is not suggested that the joint Hindu family firm existed along- 
side the new partnership firm, it is not surprising that the Income- 
tax Officer, in this case, in the absence of evidence that the pro- 
perty of the family had been divided, came to the conclusion that 
the partnership transaction was not a genuine one. 

Now Mr. Jayaswal contends on the other hand that there are 
two items of evidence which do in fact prove that the joint 
family property was divided and that neither the joint family nor 
the joint family property hereafter existed. The evidence to 
which reference was made was first a deed of relinquishment en- 
tered into by Baldeo Das, Mulchand and Mahabir Prasad and 
various minor members of the family and Lachhiram, the father, 
that purported to relinquish the rights of the parties in the pro- 
perty in favour of their father Lachhiram. It is difficult to know 
exactly what effect in law this deed would have if the family 
were joint. It is perfectly obvious that they could not execute 
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such a document, at any rate a document such as this could not 
take effect. In any event the deed of relinquishment is not a* 
document of title, and thirdly it is to be noticed that the mention 
of the properties and the relinquishment of the rights of the parties 
in them in favour of the father indicate, taken in conjunction with 
the evidence of Baldeo Das taken on oath before the Income-tax 
Officer, that there were properties other than those mentioned in 
the deed. But apart from that, the deed does not purport to be a 
partition deed ; it may relinquish some properties in favour of the 
father, but, as I have already indicated, there are properties which 
are not the subject matter of this deed and in those circumstances 
in my judgment it is impossible to say that that evidence by itself 
was such that the Income-tax Officer was not entitled to come to 
any other conclusion than that the property had been divided as 
alleged. 

The other piece of evidence is the account in the bahi dated 
28th June 1980 in which the accumulated profits are shown to 
be divided between the three members of the firm and the father 
Lachhiram. In this account Lachhiram gets a share of approxi- 
mately Bs. 24,000 less than the others which it is stated is made 
up by moveable property which had been released under the deed 
of relinquishment. It was some evidence possibly that the joint 
family property had been divided, although it is stated by the 
Income-tax Officer to be a division of the accumulated profits ; but 
it is, in my judgment, impossible to say that it was such evidence 
that the Income-tax Officer was bound to come to the conclusion 
that the fact had been proved that the joint family property had 
been divided. Beference has been made by Mr. Jayaswal to de- 
clarations made on different dates as to the separation of the family 
in contradistinction to the division of the property. One was 
made in 1933 before the Agent of the Imperial Bank, but the fact 
that it was so late as 1933 is in itself significant. The partnership 
deed was entered into in June 1931 ; there was a gap therefore 
of a year or two before the declaration was made before the 
Imperial Bank. The weight of this evidence is not a matter for 
this Court. 

The fact that the declaration was made is stated in the report 
made by the Income tax Officer, but if any criticism were neces- 
sary it is to be found in the fact that the declaration was made 
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in 1933 whereas the partnership was entered into in June 1931. 
We can assume (and we must assume) thatBaldeo Das who acted 
as the manager of the firm had up to that time operated on the 
account ; and the necessary question which arises is what was 
happening between June 1931 and 1933 when the declaration 
was made ? It rather indicates that at any rate during that 
period, although that partnership deed was in existence, the 
members of the partnership did not treat themselves as such. 
As I have already stated this is not a matter for this Court but 
was one of the questions which influenced the mind of the In- 
come-tax Officer and it is impossible therefore to hold that he 
was not entitled to be so influenced. Shortly stated, the matter 
comes to this : in the circumstances of the case the Income-tax 
Officer had to be satisfied that the joint family property had been 
divided. I say that by reason of the facts of the case which 
had been put forward by the assessee before him under the ap- 
plication under Section 26- A. That being so, although there was 
some evidence it was not evidence on which he was obliged to 
act and he came to the conclusion that the property had not been 
so divided. That being so the only conclusion which he could 
have arrived at on the application made under S. 26-A was that the 
partnership transaction was not a real one. The case is not unlike 
that reported in Bisseswarlal Brijlal y. Commissioner of Income-^ 
tax, in which a partnership deed alone had been adduced in evid- 
ence before the Income-tax Officer. Sir George Eankin pointed 
out that that was the only evidence before the Income-tax Officer 
upon which he was asked to act. It was for the applicant to 
establish the fact that the partnership existed and it was, to use 
the words of Sir George Eankin : 

“Tolerably clear in the absence of some evidence to the con- 
trary, that this piece of paper referring to the partnership deed 
which the parties had signed was expected to b'U magical talisman 
which would protect them from the imposition of super tax and 
had no other reality at all.” 

It is contended as I have already stated that there was 
evidence in this case. It is true that there was evidence, but 
the weight of that evidence was for the Income-tax Officer as 
also the conclusion at which he should arrive. It is impossible 
to hold that in this case the Income-Officer was not entitled to 
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come to the conclusion which he did. That in my judgment is 
suiBicient and the answer to the case submitted by the Commis- 
sioner of Income-tax, is that in the circumstances of this case the 
family is to be considered joint. The application is dismissed 
with costs : hearing fee Eupees two hundred and fifty. 

Dhavlb, J. — I agree. When the assesses first came up to 
this Court his grievance substantially was that the refusal of the 
Income-tax authorities to register the firm was wrong and 
arbitrary ; and he got this Court to direct the Commissioner to 
state a case on the point whether in the circumstances of this 
case the family was to be considered joint or separate in law. 
Partnerships are dealt with in S. 26-A of the Act, and the ques- 
tion which the Income-tax Commissioner was required to state is 
a question that is dealt with in S. 26-A of the Act. As regards 
the question under 26-A, no appeal lay at the time the assessee’s 
application was disposed of by the Income-tax OflBcer, but there 
was an appeal provided by law at the time against orders under 
S. 26-A. It was obvious how in the circumstances of this case the 
two questions were connected together. Some of the argument 
before us has proceeded on the footing of what is called the 
notional separation of a Hindu joint family which sometimes 
gave rise to very difficult questions of law ; and the legislature 
has got over the difficulty by enacting specially in Section 26-A 
of the Act that what the Income-tax authorities have to proceed 
upon is whether “ the joint family property has been partitioned 
amongst the various members or groups of members in definite 
proportions. That is a concrete question of fact which it is fairly 
easy to investigate. 

It has been contended on behalf of the assessee that in view 
of the deed of partnership and the ladavi deed and the accounts 
put forward on behalf of the assessee it was not open to the In- 
come-tax authorities without any material whatsoever to treat 
these documents as bogus, but it is not a fact that the Income- 
tax authorities have proceeded without any material at. all. They 
were entitled to take the circumstances into account, particularly 
the delay in the declarations of separation made by the members 
of the family to the Imperial Bank and elsewhere, and the state- 
ment I find made in the tenth ground of the assessee’s application 
to this Court that the petitioners never thought it necessary to 
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make it known to the outside world that there had been a dis- 
ruption in the family when their close friends and relatives knew 
about it. Whether in the circumstances of this case there had 
been what the Income-tax Commissioner calls an actual separa- 
tion of the family, or as S. 25-A of the Act puts it, a partition of 
the joint family properties amongst the various members or 
groups of members in definite proportions, was clearly a question 
of fact. I do not think that on the materials produced before 
the Income-tax authorities by the assessee there could in law 
have been a decision one way only and this, as my Lord the 
Chief -Justice has observed, is sufficient to dispose of the 
reference. 

Beference answered^ 


[In the Lahoeb High Coubt.] 

NAWAL KISHOEE KHAEAITI LAL 

u. 

COMMISSIONER OF INCOME TAX, PUNJAB & N. W. F. P. 

Sib Jambs Addison and Abdul Rashid, JJ. 

March 16, 1986. 

Income Tax — Enhancement op Assessment By Commis- 
sioNBB More Than One Year After Assessment By Income- 
Tax Oppiobb — Legality — Income ‘Escaping Assessment' 
Meaning op — Appeal to Commissioneb — Poweb op Commission- 
bb to Enhance Assessment — History op Pbbvious Ybabs How 
Fab Relevant — Indian Income Tax Act (XI op 1922), Secs. 
82, 33, 84. 

In his return of income for the year 1982 -SB the assessee 
showed his gross income from the sales of jewellery at Bs. 26^ 558* 
The Income Tax Officer accepted these figures and applying a cer~ 
tain rate of prof it made an assessment on July 22 1 1988* The 
Assistant Commissioner dismissed the assessee^s appeal and en- 
hanced the assessment by a certain sum on October 1988* The 
assessee appealed to the Commissioner who dismissed the appeal 
on September 3, 1984, On the same day the Commissioner issued 
a notice to the assessee under Section 88 to show cause against 
enhancement and on October S, passed an order enhancing the 
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income from sales of jewellery to Bs 60^000 from Bs. 26JS58* On 
a reference by the Commissioner of Income Tax : 

Held, {l)Thai the sum of Bs, 88,44? must he regarded as in- 
come which had escaped assessment within the meaning of Sec- 
tion 84 of the Income Tax Act and, as no notice was issued to the 
assesses within one year of 81st March 1988, the Commissioner 
was not entitled to enhance the income from Bs, 26,568 to Bs, 
50,000; (2) that the Co?nmissioner was not justified in enhanc- 
ing the assessment to Bs. 60,000 merely because of the history of 
the previous years or because the expenditure was very high com- 
pared with the extent of trade. 

The decision of the TPr ivy Council m Eajendranath Mnkher- 
jee’s case {61 Cal. 286) does not justify an inference that an as- 
sessment is not concluded when the amount of tax payable by 
the assesses had been determined by the Income Tax Officer and a 
demand notice issued to him. Proceedings after the issue of the 
demand notice do not form part of the assessment. 

The Commissioner can take action under Section 38 and pro- 
ceed to enhance the assessment after disposing of an appeal under 
Section 32 ; but the exercise of the powers of review under Section 
83 are subject to the limitation provided in Section 84, 

The Commissioner when dealing with an appeal under Sec- 
tion 82 can pass orders only with respect to the subject matter of 
the appeal. He cannot suo motu proceed to enhance the assessment 
%ohich he has power to do under Section 38. 

The history of the assessment of the previous years is irrele- 
vant for the purpose of determining whether the sales have been 
understated during the assessment year and the fact that the ex- 
penses in relation to the disclosed extent of trade were high is not 
sufficient material for finding that a number of sales were omitted 
from the account books of the assessee. 

Sec, 84 is not confined to cases where income has ‘ eluded 
notice,’^ but includes cases where income has been returned but has 
not been assessed. 

Oases referred to : 

JbSA EaM V, OoMMISSIONBB OP INCOME TaX, PXTNJAB, [1921] 
(LL.E. 8 Lah. 347; 101 LO. 129; A.I.R 1921 Lah. 421; 
2 I.T.G. 342). 
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Madan Mohan Lal v. Commissioner op Income Tax# 
Delhi (1935) (3 T T.R. 438 ; I.L.R. 16 Lah, 937 ; 158 LG. 718 ; 
A.LE. 1935 LaJi. 570). 

RaJENDBANATH MuKHBRJBB V. OoMMISSIONBB OP INCOME 

Tax, Bengal (1934) 2 LT.R. 71; I.L.E. 61 Cal. 285 ; 66 M.L.J. 
121 ; AJ.R. 1934 P.O. 30. 

Case stated by the Commissioner of Income Tax, Punjab, 
N.W.P.P. and Delhi under Sec. 66 (2) of the Indian Income Tax 
Act in the matiier of the assessment of Messrs. Nawal Kishore 
Kharaiti Lal of Delhi for the year 1932-1933. [Case No- 19 of 
1936]. 

The facts are fully stated in the Judgment. 

Mehar Ghand Mahajan and Bhagwat Dyal, for the asaesse'e. 

J. N. Aggarwal and S. Jf. Sikri, for the Commissioner pi 
Income Tax. 

Judgment. 

Under Section 66 (2) of the Indian Income tax Act, the Com- 
missioner of Income-tax, Punjab, has referred the following ques- 
tions of law, arising out of the assessment for the year 1932-33 on 
Messrs. Nawal Eishore Kharaiti Lal to this court : — 

(1) Was there any material upon which the Commissioner 
could determine as fact that the assessee’s Agra jewellery accounts 
were not true and complete, that his Delhi jewellery account of 
the relevant sales, and that the Income-tax Officer's estimate of 
the profits of the said Delhi jewellery business was below the 
actual profits ? 

(2) Was the Commissioner's determination in respect of 
1932-1983 assessment barred by time at the date of the order, 8th 
October 1934, by the provisions of Section 34 ? 

By its order dated the lltb of June 1936, this court directed 
the Commissioner of Income-tax, Punjab, to state the case on the 
following' further question of law : — 

(3) Whether the Commissioner could take action under 
Section 33 and proceed to enhance the assessment, after having 
disposed of the assessee's appeal under Section 32 of the Income- 
tax Act ? 

The assesses is known as the leading wholesale jeweller in 
Delhi running a business that has been in existence for over a 
1-37 
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hundred years. For the year 1932-33 the assessee was assessed on 
a total income of Es. 18,494, under Section 23 (3) of the Act. The 
assessment order was passed by the Income Tax Ofdcer on the 
22nd of July, 1938. In his return the assessee had shown his 
gross income from the sales of jewellery at Es. 26,553. He had also 
shown an income of Es. 4,724 from the sales of precious stones 
Th^ Income tax Officer accepted these figures so far as the sales 
of jewellery and precious stones were concerned. He was, how- 
ever, of the opinion that the flat rates of 10 per cent, and 6 per cent, 
profits respectively applied by the assessee were too low, and as 
there was no proof in support of these rates, he applied the rates 
of 20 per cent, and 15 per cent, profits respectively regarding 
jewellery sales and sales of precious stones. The Income-tax 
Officer thus accepted the correctness of the assessee’s accounts so 
far as sales were concerned but enhanced the rates of profit appli- 
cable to the sales. Against this assessment the assessee preferred 
an appeal to the Assistant Commissioner of Income-tax. The 
Assistant Commissioner served on the assessee a notice under 
Section 31 of the Act to show cause why certain items of ex- 
penditure which had been allowed, by the Income-tax Officer 
should not be disallowed and the income enhanced by 
this amount. By means of his order dated the Slst of October 
1983, the Assistant Commissioner of Income tax dismissed the 
assessee’s appeal, and then enhanced the assessment by a sum of 
Es. 4,512. The Income-tax Officer had allowed the assessee 
Es. 1,099 as motor car expenses relating to the Agra Branch and 
Es. 1,588 as motor car expenses relating to the Delhi shop. Both 
these items were disallowed by the Assistant Commissioner of 
Income-tax. Es. 1,825 had been allowed by the Income-tax 
Officer as expenses of litigation with respect to certain suits. This 
sum was also disallowed by the Assistant Commissioner. The 
enhancement thus consisted of the disallowance of certain ex- 
pense items which had been allowed by the Income-tax Officer. 

Against the order enhancing the assessment, the assessee pre- 
ferred an appeal to the Commissioner of Income-tax under Sec- 
tion 32 of the Act. The Commissioner partially accepted this 
appeal in so far as to allow Es. 200 as motor car expenses for the 
Agra Branch and Es. 500 for the Delhi shop. In other respects 
this appeal was dismissed by the Commissioner by his order. 
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dated the 3rd of September, 1934. It appears that on the same 
date the Commissioner of Income-tax issued a notice to the asses- 
see under Section 83 of the Act to show cause against enhance- 
ment so far as his income from sales of jewellery was concerned. 
On the 8th of October 1934, the Commissioner of Income-tax 
passed an order in exercise of his power of review under Section 
S3, and enhanced the income from sales of jewellery to Bs. 50,900 
from Es. 26,653. This reference is mainly concerned with the 
questions of law arising out of the enhancement alluded to above* 
As mentioned above the books of the assesses show Bs. 26,553 as 
income from sales of jewellery. The Income-tax Officer had ac- 
cepted his figure as correctly representing ‘sales of jewellery ’ by 
his order dated the 22nd of July 1933. The Commissioner of 
Income-tax, by his order dated the 8th October, 1934, raised this 
figure to Es. 50,000. 

The first question for determination is whether the sum of 
Bs. 23,447 (being the difference between Es. 50,000 and Es. 
26,553) can be regarded as income which had “escaped assess- 
ment*’ within the purview of Section 34 of the Act. The Commis- 
sioner was of the opinion that the sales were greatly under-stated 
at both the Agra and the Delhi shops and that the sales total was 
not, therefore, complete and true in fact. The meaning of the 
Commissioner appears to be that a number of sales were not en- 
tered in the account books of the assessee and thus the sum of 
Es. 26,563 did not represent the total amount realized by the 
assessee. It was contended by the learned counsel for the asses- 
see that in the circumstances alluded to above the sum of Es. 
23,447 must be regarded as income which had ‘ escaped assess- 
ment ’ during the year 1932-33 and that as no notice was served 
on the assessee within one year of the end of the assessment year 
the Commissioner could not proceed to re-assess such income 
in view of the provisions of Section 34 of the Act. Eeference 
may be made in this connexion to a Full Bench ruling of this 
Court reported as 1. D. E. 16 Lah. 987 (Madan Mohan Ltal v. 
Commissioner of Income Tax^ Delhi)^ The facts of that case were 
as follows ; — “ The assessee M. M. L. had to be assessed both as 
an individual and as a harta of a joint Hindu family. He made 
a return in his personal capacity in which he included an item of 
Bs. 79,543 as personal income. He also made a return on behalf 
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of the joint Hindu family and the Income-tax Officer who was 
dealing with that income made an assessment thereon, including 
the item of Es. 79,543- Thereupon the Income-tax Officer, who 
was dealing with the assessment of M.M. L. as an individual 
assessed him on the return furnished by him, but excluding the 
item of Es. 79,543 on the ground that it had been assessed as 
income of the joint family by the Officer dealing with that case. 
On appeal in the joint family case the Assistant Commissioner 
accepted the appeal and excluded the item of Es. 79,543 from 
the income of the joint family holding that it was the personal 
income of the assessee. The Income-tax Officer dealing with 
the personal case then took action under Section 34 of the Act 
and decided that the item of Es. 79,543 had “ escaped assess- 
ment ’’ and, accepting the return of the assessee, assessed him 
on this item. The assessee objected that Section 34 had no 
application, that the income had not escaped assessment and that 
the fresh assessment was without jurisdiction,” It was held 
by Addison, A. C. J., that the sum of Es. 79,543 did ” escape as- 
sessment ” in the hands of the assessee at first, if these words are 
given their ordinary meaning and that there was no reason to 
give the words “escaped assessment” some restricted meaning. 
Din Mohammad, J., was of the opinion that Section 34 is not 
confined to cases where the income in question is not disclosed in 
the return, that if an item of income is included in the return 
submitted by an assessee during the tax year, but is left unasses- 
sed by the Income-tax Officer or if assessed in the first instance, 
the assessment is cancelled by an appellate or revisional authority 
such income ” escaped assessment ” within the meaning of Sec- 
tion 34. Dalip Singh, J., dissented»from the opinion of the other 
learned Judges and held that the word ‘ escape ’ was not to be 
read in the widest sense that that word was capable of bearing, 
and that the word ‘ escaped ’ was equivalent to “ eluded notice ” 
in the course of assessment and did not mean ' had avoided being 
assessed.’ In coming to this conclusion the learned Judge relied 
on the Privy Council ruling reported as I. L. E. 61 Cal. 286 
(JRajendranath Mukherjee v. Commissioner oj Income-tax^ Bengal). 
I respectfully agree with the opinion of the majority so far as the 
meaning of the words “ escaped assessment ” is concerned. It 
appears to me, however, that in the present case the sum of 
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Rs. 23,447 musL be held to be iacome which had “escaped assess- 
ment” even if the words “escaped assessment” are used in the 
restricted sense as being equivalent to “eluded notice.” The books 
of the firm showed iacome from the sales of jewellery as Rs- 
26,553 while the Commissioner computed the income from that 
source as being Es. 60,000. The difference between the two in- 
comes did not find any place either in the return or in the books 
of the company. In the every nature of things, therefore, this in- 
come was bound to “elude notice” and did “elude notice.” 

The Commissioner has stated that the enhancement made by 
him did not amount to the assessing of something that had 
“escaped assessment.” According to him he had merely “ en- 
hanced the existing determinations of the self-same subj’ecb,” and 
had discovered no new source or new income that had “ escaped,” 
that the same profits from the same sources stood, but the “deter- 
noination of their quanta was revised wholly upon existing re- 
cord.” I am unable to appreciate- the force of these observations 
of the Commissioner. The order passed by the Commissioner un- 
der Section 33 of the Act shows that he estimated the income from 
the sales of jewellery to be Es, 50,000 instead of Rs. 26,553, as 
according to him the sales were greatly under-stated and the sales 
total was not therefore complete. The enhancement to Es. 60,000 
clearly implies that sales to the extent of Es. 23,447 were esti- 
mated to have taken place but were not included in the books of 
the assessee. The sales which had been omitted from the account 
books of the assessee had obviously “ escaped assessment ” when 
the Income-tax Officer passed the order of assessment. These 
sales therefore clearly fall within the meaning of the words “in- 
come that had escaped assessment” according to the decision of 
the Eull Bench in Madan Mohan Lai v. Gommissioner of Income 
TaXi Delhi. 

The learned counsel for the Commissioner, however, con- 
tends that the word “assessment” was not synonymous with the 
“order of assessment” that assessment was a continuous process 
and included proceedings before the Income-tax Officer, the 
Assistant Commissioner, the Commissioner and even the High 
Court in cases where a reference was made to that Court, and 
that in this view of the matter the assessment for 1932-33 had 
not been concluded when the Commissioner enhanced the income 
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derived from sales of jewellery from Es. 26,663 to Bs, 60,000. 
It was urged that as the assessment had not been completed no 
income had yet '‘escaped assessment”, and that the provisions 
of Section 84 of the Act were therefore, inapplicable in the present 
case. Eeliance was placed in this connection on a Privy Council 
ruling reported as Bajendranath MuJeherjee v. Co^nmissioner oj 
Income-tax^ Bengal (I.L.E. 61 Calcutta 286), where it was held 
that “so long as proceedings for the assessment of an assessee's 
income for a financial year are pending, no final assessment 
having been made upon him, his income has not ‘escaped assess- 
ment’ within the meaning of Section 34 of the Indian Income- 
tax Act, 1922, so as to make service of a notice within one year of 
the end of the year, as therein required a condition to assessment. 
Where a case does not fall within Section 34, an assessment 
can be made at any time under Section 23, sub-section (1), 
pursuant to a notice under Section 22, sub-section (2) calling for 
a return”. The observations of their Lordships of the Privy 
Council must, however, be read subject to the facts of the case 
which was under consideration by their Lordships at the time of 
making the observations quoted above. It is, therefore, necessary 
to make a detailed reference to the facts of that case which were 
as follows: — “Towards the end of year 1926-27, the partners of 
the registered firm of Martin & Co., which also carried on 
business in Calcutta, purchased the business and assets of Burn 
& Co. The purchase was effected not by or on behalf of the firm 
of Martin & Co., but by the partners of that firm as individuals 
who contributed funds for the purpose proportionally to their 
shares in Martin & Co., «*Jnd became partners in Burn & Co., 
with the same shares therein as they held in Martin & Co. In 
the year 1927-28 Martin & Co., was a registered firm, while Burn 
& Co., was unregistered. On the 7th April 1927, the Income-tax 
Officer of District I issued a notice to Burn & Co., under Section 
22 (2) calling for a return of their total income for the year 
to the Blst March 1927, with a view to assessing them for the 
year 1927-28. A similar notice was issued to Martin & Co., on 
the 8th April 1927, by the Income-tax Officer of District II. 
When they issued these separate notices, the Income-tax Officers 
were unaware that the business of Burn <te Co., had been bought 
by the partners of Martin & Go., on the 24th September 1927, 
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Martin & Oo., made a return of their total income in compliance 
with the notice issued to them in April, and on the 13th January 
1928, Burn & Oo., made their return. Meantime, the purchase of 
the business of Burn & Co., by the partners of Martin & Co., 
having come to the knowledge of the income-tax authorities, Burn 
& Co.’s file was transferred to the Officer dealing with DistricijpII 
and on the 26th February 1928, he made an assessment on Martin 
& Co., in respect of the combined incomes returned by Martin & 
Co., and Burn & Co., on the footing that the business of Burn & 
Co., had become a branch of the business of Martin & Co. Martin 
& Co., appealed against this assessment and ultimately the income 
of Burn & Co., was excluded from the return of Martin & Co. 
Thereafter on the 8lih of November 1930, an assessment was made 
on Bum & Co., ou their income as returned by them on the 18th 
of January 1928.” 

It was in these circumstances that their Lordships held that 
the income of Burn & Go., had not escaped assessment ”, as no 
final assessment had ever been made on Burn & Go. 

The learned counsel for the Commissioner relied on the 
following observation in the judgment of their Lordships of the 
Privy Council : ” That the word * assessment * is not confined in 
the statute to the definite act of making an order of assessment 
appears from Section 66 which refers to ** the course of any 
assessment.” It must, however, be remembered that this ob- 
servation was made by their Lordships to repel the contention 
raised on behalf of the appellant to the effect that assessment is 
a definite act and that if an assessment is not made on income 
within the tax year, then that income has ” escaped assessment ” 
within that year and can be subsequently assessed only under 
Section 34 within its time limitation. In that case no order of 
assessment had ever been made against Burn & Oo«, and their in- 
come had at one time been included in the income of Martin & 
Co., and thereafter excluded from such assessment. What was 
really decided in that case was that an assessment can be made 
un^er Section 23 (I) of the Act more than a year, in fact at any 
time, after the assessment year, if in the meantime no final 
assessment has been made. Bajendranaih Mukherjee v. Com* 
missioner of Income*iax^ Bengal^ does not justify an inference that 
an assessment is not concluded '^hen the amount of tax payable 
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by the assessee has been determined and a demand notice isstted 
to him. The use of the words ‘ cancel the assessment ^ ‘ make a 
fresh assessment *, and “ annul or enhance the assessment in 
Sections 27, 30 and 31 shows that the proceedings after the issue 
of the demand notice do not form part of the assessment. I would, 
therefore, hold that the sum of Es. 23,447 must be .regarded as 
income which had “ escaped assessment ” within the purview of 
Section 34 of the Act, and that such income could only be re- 
assessed if a notice had been issued to the assessee within one 
year of the 31st of March, 1933. In the present case no notice 
was issued to the assessee till the 3rd of September, 1934, 
and the Commissioner was therefore not entitled to enhance the 
income from Rs. 26,553 to Es. 60,000. I would accordingly 
answer the second question referred by the Commissioner in the 
affirmative. 

On the third question I am of the opinion that the Commis- 
sioner could take action under Section 33 and proceed to enhance 
the assessment after having disposed of the assessee’s appeal 
under Section 32. The exercise of the powers of review under 
Section 33 would, however, be subject to the limitation provided 
in Section 84, as held in Jesaram v. Commissioner of Income-tax^ 
Punjab (I. L. R. 8 Lahore 347). The learned counsel for the 
assessee contended that the provisions of Section 32 (3) of the 
Act give the Commissioner ample powers when disposing of an 
appeal to pass such orders as he thinks fit and that this includes 
the power to enhance an assessment. The use of the word 
“ thereon ” in this sub-section, however, seems to imply that the 
Commissioner when dealing with the appeal under Section 32 can 
pass orders only with respect to the subj’ect matter of the appeal, 
and cannot, suo motu, proceed to enhance an assessment which he 
has the power to do under Section 33 of the Act. If the Com- 
missioner calls for the records of a case after disposing of the 
appeal preferred to him against the order of an Assistant Com- 
missioner he would be exercising powers of review in respect of 
proceedings which have been taken by an authority subordinate 
to him and not m respect of proceedings taken by himself as a 
court of appeal. I would, therefore, answer the third question 
in the affirmative. 

In view of the findings given above, the first question is not 
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of any great importance. The only material referred to by the 
learned coansel for the Commissioner consists of the history of 
the assessea's relations with Banji Lai and of the history of his 
assessment for several years in the past. There is no evidence to 
show that the assessee was falsifying the accounts for the year 
under assessment. The Commissioner has also remarked in his 
referring order that he was struck by the surprising relation of 
the expenditure to the disclosed extent of trade. The history of 
the assessment of the previous years is irrelevant for the purpose 
of determining whether the sales have been understated during 
the assessment year. The fact that the expenses of the Delhi shop 
in relation to the disclosed extent of trade were rather high cannot 
be held to provide any material for the finding that the sales total 
was not complete and that a number of sales amounting to 
Bs. 23,447 were omitted from the account books of the assessee. 
1 would, therefore, answer the first question in the negative. 
The Commissioner will pay the costs of the assessee which we fix 
at Bs. 100 (One hundred). 

Befermce answered accordingly . 


[In thb Lahobk High Cotjbt.] 

HAVBLI SHAH SABDABI LAL 

V. 

COMMISSIONEB OF INCOME TAX, PUNJAB. 

Sib Jambs Addison and Abdul Bashid, JJ. 

May 6, 1936. 

Intbbbst on Sboueitibs — Sale of Sboubitihs — ^Intebbst up 
TO Date op Sale Paid to Vbndob Whbtotb Deductable in 
Assessing Pubohasbb — Indian Income Tax Act (XI of 1922), 
Sbo. 8. 

Interest on Government securities does not accrue from day to 
day hut on certain fixed days and, where securities are purchased 
at a price expressed as a capital sum plus interest computed de 
die in diem /rom last due date to the date of sale, interest 
1—38 
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thus paid to the vendor is not deductable Jrom the interest actually 
received by the purchaser on the next due date, in assessing the 
purchaser under 8ec» 8 of the Indian Income Tax AcL 

The mere quotation in the bargain, of estimated accrued 
interest, does not establish a separate contract in respect of the 
interest, and even if it were considered to be a separate contract, 
it would remain part and parcel of the whole purchase considera- 
tion and would not be deductable. 

Oases referred to : 

Commissioners op Inland Ebvbnub v. Oakley [1926] (9 
Tax Gas. 682 ; 41 T.L,E. 668). 

Eanjit Prasad Singh v. Commissioner op Income Tax, 
Bihar and Orissa [1930] (4 I. T. C. 264 ; 9 Pat. 194 ; 123 I. 0. 
617 ; A. I. E. 1930 Pat. 33)- 

WiGMORB V. Thomas Summbrson and Sons Ltd. [1926] 
(9 Tax Gas. 677 ; 41 TX.E. 568). 

Case stated by the Commissioner of Income Tax, Punjab, 
N. W. P. P. and Delhi, under Sec. 66 (2) of the Indian Income 
Tax Act in the matter of the assessment of Messrs. Haveli Shah, 
Sardari Lai of Dinga for the year 1934-36. [Civil Eeference 
No. 13 of 1986]. 

Af. L. Furi and 7. JV. Sethi for the assessees. 

Sarva Miira Sikri for Jagan Nath Aggarwal, for the 
Commissioner of Income tax. 

Order. 

This is a reference by the Commissioner of Income-tax re- 
garding the assessment of a joint Hindu family Haveli Shah 
Sardari Lai for the assessment year 1934-35. The question of 
law referred is as follows : — 

“ The assesses (not being a dealer in securities by way of 
“business”) having purchased securities at a price expressed as 
a capital sum plus interest computed de die in diem from the last 
due-interest-date to date of purchase, is the said computed interest 
deductable from the interest actually received by him, in assess- 
ment under section 8 of the A/t ? ” 
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The aR^essiuenl; in question was made on a total income of 
Rs. 3,00,099 inolnding Rs, 2,68,786 under section 8 of the Income 
tax Act. The latter snm is made up as follows : — 


Interest (gross) received from Government 


in respect of securities purchased 1926-32 

2,55,750 

0 

0 

Interest (income-tax free) received in res- 


• 


pect of securities 

purchased from April to 




November 1933 

... 

13,036 

0 

0 


Total 

2,68,786 

0 

0 


From this snm the assessee wishes to take the sum of 
Rs. 9,102-1-4 on the ground that it was interest paid by him to 
the sellers of the securities at the time of the 1933 purchases. 
These purchases consisted entirely of Government of India 1946-5 5 
(income-tax free) 6 per cent loan. Ordinary income-tax was thus 
not charged under section 8, 2nd proviso, but in accordance with' 
section 16 (1) super-tax is chargeable on the whole snm and was 
charged upon Rs. 2,68,786. The sole question is whether the sum 
of Rs. 9,102-1-4 should be deducted from charge. 

The Commissioner has stated that no precise evidence of the 
terms of purchase was given except to the extent of putting in 
advices from the purchasing brokers of Banks in Calcutta, and he 
has given the following as an example : — 

“ In accordance with the instructions contained in your letter 
I beg to advise the purchase of securities as detailed below in fur- 
ther execution of your order : — 

“ P. No. 2267. 

“ To cost of 6 per cent, loan 1946-66 for rupees 16,600 


at Rs. 106-14-0 per cent. 


• • • 

17,634 

0 

0 

“ Interest from 16th 

April 1932 

to 

12th 




October 1932, being five 

months and 

27 

days 

406 

10 

0 

“ Commission at i 

per cent. 

on 

Rs. 




18,040 



• •• 

46 

4 

0 

“ Postage, etc. 



... 

0 

11 

0 

Debited 

to your account 

Rs. 

18,086 

15 

0 
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The OommisBioner has stated that so far as appears the 
amount of £s. 9,102-1-4 is wholly comprised of the computed in- 
terest. We are not concerned with the past practice of the Income- 
tax authorities. Section 8 makes income-tax payable by an 
assesses under the head ‘ Interest on securities ’ in respect of the 
interest receivable by him on any security of the Government of 
India etc. This section can only have one meaning and that is 
that income-tax is payable on the interest receivable from Govern- 
ment by any holder of such a security. This was the view taken 
by a Special Bench of the Patna High Court in Banjit Prasad 
Singh v. Gommissioner of Income Tax, Bihar and Orissa. There 
the opinion was expressed that section 8 of the Income-tax Act 
was conclusive so far as this question was concerned. The interest, 
it was said, was undoubtedly receivable by the assessees. It was 
received by them and the section thus made them liable. It was 
pointed out that interest on Government securities did not accrue 
from day to day but on certain specified dates. It did not, there- 
fore, accrue to the vendors at all since they sold before any 
interest accrued. The form the contract took and the terms in 
which it was expressed were matters between the assessees and 
the vendors, and the assessees might well have protected them- 
selves by insisting that the amount of tax which would ultima- 
tely be payable by them under section 8 should be deducted from 
the purchase money. 

The Commissioner of Income Tax is in agreement with this 
decision and has given bis opinion that the computed interest 
was part of the purchase price and was not in any event deduct- 
able from the assessee who actually received interest. He, how- 
ever, referred the question to this court as it has not been agitated 
so far here. 

In my judgment the machinery sections of the Act also help 
in determining this matter though 1 am of the same opinion as 
was held by the learned Judges in the case quoted that the con- 
tention of the assessee must fail on the terms of section 8 of the 
Act, as no interest was receivable or could be received until the 
due date, by which time the assessee was owner and received the 
whole interest. Again, it would be impossible to keep track of 
interest adjustments between transferors of negotiable securities. 
Section 18 (3) requires that ordinary income-tax (when due) shall 
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be deducted at the time of the payment while Section 18 (6) pro- 
vides that any such deduction shall be treated as a payment of 
income-tax on behalf of the owner of the security and credit shall 
be given to him therefore in the assessment, if any, made for the 
following year. Lastly, Section 48 (3) provides for refund of the 
excess so credited to the owner of the security, if in the*event the 
due charge is less than the deduction. The credit, therefore, uifder 
Section 18 (6) can only be allowed to the owner of the security on 
his producing the certificate necessary under Eule 38 while it is 
impossible to consider computed interest in the hands of the 
vendors. These machinery sections, therefore, support the view 
that the tax is chargeable only on the owner of the security at the 
time when the interest becomes receivable. 

The same question has arisen in England and is fully dis- 
cussed in Wigmore v. Thomas Summerson and Sons Ltd, (9 Tax 
Oas. 577) as well as in Commissioners of Inla7id Bevenue v Oakley 
(9 Tax Oases 582) by Eowlatt, J. In the first case the stock sold 
was not sold with an allowance for computed interest but e?i bloc. 
But that does not make any dijBference. Eowlatt, J., made the 
following pertinent remarks in the first named case : — 

“ To my mind it is absurd to say that a person is paying 
£ 5,000 in March for £ 5,000 to be paid in June. He does not do 
it. Therefore there would have to be, in any case, a valuation of 
the amount of accrued interest that has been sold. The truth of 
the matter is that the seller does not receive ‘ interest ' while it 
is interest that is the subject matter of taxation. He receives the 
price of the expectancy of interest and that is not the subject of 
taxation, and the whole thing, I think, really depends upon that 
fallacy.” 

In the second case the same learned Judge pointed out that 
the results might be curious but many results in super-tax were 
curious. He goes on to say : 

“ The result is that nobody on the super-tax level, who has 
not more money (?) than appreciation of income-tax law will erver 
buy a security that is full of dividend because he is buying super- 
tax ; and if a man wants to sell a security, if he is on the super- 
tax level he had better sell when it is full of dividend, because 
then he is selling super-tax. These are accidents which do not 
seem to me possibly to affect the administration of the Act, and 



302 


INUUMK XAX BEFOBXS 


11936 


I cannot conceive how the Acts could be administered, except at 
great cost and inconvenience not only to the Bevenue but to 
private people who now are not concerned with these minutiae, 
if the contention which the Grown put forward here, not in their 
own interest but in the interest of purchasers really, was to 
succeed.*’ 

* The last observation of BownAXi, J., has already been allud- 
ed to by me when deaUng with the machinery sections. Clearly 
it would be impossible to keep track of interest adjustments 
between transferors and transferees of negotiable securities and 
a statute, as remarked by Dunedin, L. J., in Whitney v. Commis- 
sioners of Inland Bevenue (10 T.G. at page 110) is designed to be 
workable and the interpretation thereof by a court should be to 
secure that subject. I have no hesitation in holding that 
Section 8 itself is conclusive on the matter while the machinery 
' sections make it still more clear. 

The only contention remaining to be further discussed is that 
because the purchase price was expressed separating a computed 
accrual of interest, that amount was not in fact a part of the pur- 
chase consideration, bui was a separate charge incurred against 
the interest when the assesses eventually received it. This argu- 
ment has already been dealt with by Bowdaix, J., and it seems 
clear that the mere quotation in the bargain of estimated accrued 
interest does not establish a separate contract in respect of the 
interest, and even if it were considered to be a separate contract, 
it would remain part and parcel of the whole purchase considera- 
tion, and would not be deductable. 

1 would, therefore, answer the question put in the terms of 
the Gommissioner’s opinion already given. There will be no 
order as to costs. 

Beferenoe answered accordingly. 
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[In The Lahore High Court.] 

BADRI SHAH SOHAN LAL 

V , 

COMMISSIONER OP INCOME TAX, 

PUNJAB & N. W. F. P. 

Sir James Addison and Abdul Rashid, JJ. 

June 11, 193& 

Monbtlbnding Business — Purchase of Debtor’s Pro- 
perty Pending Insolvency op Debtor fob sum Exceeding 
Debt — Purchaser Ordered to Rank as Unsecured Creditor 
AS regards Excess Paid — Loss incurred, whether Loss in 
Business or Capital Loss — Indian Income Tax Act (XI op 
1922), Secs. 24, 10 (2) (ix). 

During the pendency oj insolvency proceedings against a 
firm^ the assesses who was a money lender and one of the creditors 
of the firm purchased property from the firm for Bs. 18^000* He 
paid Bs. 9^497 and adjusted the balance, namely Bs* 18,503 towards 
the debt due to him. The Insolvency Court converted the sale into 
a mortgage for Bs, 8,600 and ordered that the assessee should 
rank as an unsecured creditor for the balance of Bs, 9,497, The 
assessee got only Bs, 3,097 from the official receiver towards this 
unsecured debt and claimed that the deficit of Bs, 6,403 should 
be deducted from the profits earned by him on the ground that 
it was a loss incurred in his money lending business : Held, that 
the purchase of the land to the extent of Bs, 9,497 did not arise 
out of the assessee' s monylending business and the loss suffered 
by him in respect of this purchase cannot be regarded as expendi* 
ture incurred solely for the purpose of earning profts or gains 
in the moneylending. Section 24 of the Indian Income tax Act 
teas also not applicable to the case and the claim could not be 
allowed. 

Case stated by the Commissioner of Income-tax, Punjab, 
N.W.F.P. and Delhi under See. 66 (2) of the Indian Income- 
tax Act (XI of 1922) in the matter of the assessment of Messrs. 
Badri Shah Sohan Lai for the year 1934-35. [Civil Reference 
No. 4 of 1936]. 



804 


IHOOMB TAX EBPOBTS 


L1936 


Kirpa Bam Bajajf for the Assessee, 

N, Aggarwal and Jf. M* Aslam Ehan^ for the Commis- 
sioner. 


Obbbb op I'HB High Ooubt. 

^ Sib James Addison. — The Commissioner of Income-tax 
Punjab, has referred the following questions of law for the deci- 
sion of this Court under Section 66 (2) of the Indian Income-tax 
Act : — 

“ The assessee haying purchased from his debtor a piece of 
land for the amount of debt, plus further Bs. 9,497, a deficit of 
B*s. 6,403 having subsequently materialised in respect of that 
Ks. 9,497 by reason of decree which converted the purchase into 
mortgage for the original debt, and ranked the above balance with 
unsecured debts of the debtor declared insolvent : is the deficit to 
be set oft against the assessed profits, whether as expenditure un- 
der section (10) (2) (ix) read with section 13, or as loss of profits 
under Section 24 of the Act^*. 

The assessee is a bullion dealer and money lender of 
G-ujranwala. In 1934-36 he was assessed on a total income of 
Rs. 20,649 out of which Es. 14,673 represented his profit in 
business. Rs. 8,608 were due from Messrs. Shiv Dayal Amin 
Chand to the assessee in May 1928. The debtors sold their land 
for a sum of Rs. 18,000 to the assessee on the 28t;h of May 1928. 
This sum of Es. 18,000 was made up of Es. 8,603 due from the 
vendors to the vendee, and an advance of Es. 9,497 made by the 
vendee to the vendors. The assessee paid this sum in cash to 
Messrs. Shiv Dayal Amin Chand. At the time of this sale how- 
ever insolvency proceedings were pending against Amin Chand- 
Shiv Dayal, On the 6th of October 1931, the learned District 
Judge passed an order converting the above mentioned sale into 
a mortgage without possession for Rs. 8,500. As regards the 
balance of Es. 9,497 the learned District Judge ordered that the 
assessee shall rank as unsecured creditor and shall have to prove 
him claim. Up to May 1933, the assessee received from the 
Official Receiver the amount of the original debt amounting to 
Es. 8,603 and interest thereon and a further sum of Es. 3,097 
leaving a deficit of Bs. 6,403. This is the sum which the assessee 
seeks to deduct from the profits earned by him during the years 
of assessment. 
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The learned counsel for the assessee contended that the 
assessee had bonghfe the land beloaging to Shiv Dj;yal-Amm 
Ghand for Es. 18,000 in order to secure payment of his debs 
amounting to B.6, 8,503 and thac the whole rransf-ction of sale 
must, therefore, be regarcl-i'd as a transaction arising o\it of tne 
money lending business carried on by the asse-see. In out 
opinion this contention is wholly devoid of force. Purchasa^^of 
lands was not the business of the assessee. If hs merely wanted 
to obtain payment of the debt due to him from the vendors he 
could have purchased a part of the land belonging to ihe vendors 
for a sum of Es. 8,503. It was not necessary for him in order to 
realise his loan to purchase a large area of land for a sum of 
Es. 18,000. The transaction of the purchase of land h renlly 
divisible into two transactions, that is, a purchase of a pair of ih© 
land for Es. 8,503 in order to secure the payment of the loan clue 
to the assessee, and a purchase of another part of the land for 
Es. 9,497 as an independent purchase of landed property. The 
entire sum of Es. 8,503 due to the assessee in respect of money- 
lending has been paid by the OfScial Eeceiver to the assessee. The 
purchase of a part of the land for Es. 9,497 did not arise out of 
the money-lending business and any loss suffered by the assessee 
in respect of this purchase cannot be regarded as expenditure in- 
curred solely for the purposes of earning profits or gain in money- 
lending business. Section 24 of the Income-tax Act has also no 
applicability to the facts of the present case. 

For the reasons given above we hold that the loss of Bs. 6,403 
incurred by the assessee as a result of the purchase of land by him 
was not deductable from profits under any provision ot the Indian 
Income-tax Act. We consequently answer the question referred 
to us in the negative. The assessee shall pay the costs of the 
Commissioner. 

Beference answered in the negative* 


1—39 
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[In The Lahobb High Coubt.J 
MAONABB 


V, 

COMMISSIONER OP INCOME TAX, PUNJAB, 

Sib Jambs Addison and Abdul Rashid, JJ« 

March 18, 1936. 

Business Expen ditube — Intbbbst on Money Bobbowbd 
IN British India Pob Purchasing Securities Outside British 
India- Whether Deductable from Income Taxable in British 
India — Interest — Overdraft on Security of Fixed Deposit — 
Interest on Overdraft, Whether Deductable Prom Interest 
ON Fixed Deposit — Indian Income Tax Act (XI of 1922), 
Section 10 (2) (iii). 

Inierest paid on sums borrowed in British India to purchase 
sterling securities which are retained and the income Jrom which 
is received outside British India, has to be treated as a charge 
on the interest from those securities which is not liable to Indian 
income-tax and is not deductable under Section 10 {^) (Hi) of the 
Indian Income Tax Act from the other income of the assessee 
liable to tax in British India, 

The assessee, a civil servant, whose main source of income 
was his salary deposited Bs. 74,000 on fixed deposit with a hoAihn 
Be borrowed Bs, 66,000 from the bank on the sectirity of the fixed 
deposit and purchased certain shares in England, the dividends 
from which were payable in England, mid not taxable in India. 
The assessee claimed that in calculating Ms assessable income he 
was entitled to set off the interest which he had to pay to the hank 
on the loan against the interest payable to him by the hank on the 
fixed deposit: Held (2) that the assessee was not entitled to the 
deduction claimed as he did not carry on any business and Sec. 
10 {2) {iii) had no application : {2) that even assuming he was 
engaged in a foreign business, as the amount was borrowed for 
purchasing securities outside British India and the interest on 
the securities was payable outside British India, the interest on 
the amount borrowed could not he deducted from his income 
taxable in British India, 



I936j MAONABB l\ OOMMli. OP iNC. TAX, PUNJAB 307 

Cases refered to and followed : 

Commissioner op Income Tax, Madras Somasundabam 
Chbttiar [1928] (109 LG. 369 ; 54 M.L.L 436 ; A.I.E. 1928 
Mad. 487 ; 2 I.T.O. 606), 

Provident Investment Co., In re [1932] (1932 Comp. Oas. 
312 ; 136 I.C. 810 ; 6 I.T.O. 21). 

Case stated by the Commissioner of Income Tax, Punjab* 
N.W.P.P., and Delhi, under Sec. 66 (2) o£ the Indian Income 
Tax Act (XI of 1922) in the matter of assessment of Mr. x\.C. 
Macnabb, I.G.S., Deputy Commissioner of Attock, for the year 
1933-1934 [Civil Eef . No. 1 of 1936]. 

The necessary facts are stated in the judgment. 

S. J. Busto7nji^ for the assessee, 

J. N. Aggarwal^ for the Commissioner, 

Judgment. — The following question of law has been referred 
for the opinion of this Court by the Commissioner of Income 
Tax, Punjab : — 

‘‘ The assessee having incurred expenditure by way of in- 
terest upon monies borrowed for the purposes of foreign invest- 
ments, was that expenditure to be deducted from bis income 
assessed in British India, the said income comprising or including 
interest income paid on a fixed deposit by the same Bank ? 

The facts are simple. The assessee is a civil servant whose 
main source of income is salary. In 1929 and 1930 he deposited 
with the Sargodha Central Co-operative Bank sums on fixed 
deposit, aggregating Es. 74,000/ , on which he was paid interest 
at the rate of 7^ per cent per annum. In October 1930 he wished 
to purchase industrial shares etc. m England. The fixed deposits 
were not mature and he borrowed from the same Bank Es. 66,600/- 
which he converted into sterling and remitted to England. The 
assessee cannot be said to be engaged in the business of stock- 
dealing nor could he engage in such. The dividends, etc., derived 
from his investments in England, were not taxable in India. In 
the assessment year in question he earned a certain sum as inter- 
est on his fixed deposits and he bad to pay certain sum as interest 
on the overdraft, the latter sum being slightly less than the 
former. His claim is that he is entitled to set off the interest on 
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his over-draft against the interest on his fixed deposits on which 
the Bank had a lien in consequence of the overdraft granted to 
him. 

Even if it be presumed that he was engaged on a foreign 
business there is authority for the view that the interest paid on 
sums borrowed in British India to purchase sterling securities, 
retaining those securities and the interest therefrom outside Bri- 
tish India, has to bo treated as a charge on the interest from 
those securities which are not liable to Indian income-tax and is 
not deductable under Section 10 (2) (iii) of the Income-tax Act 
from the other income of the assesses liable to tax as accruing and 
arising in British India. This was laid down in Provident Invest- 
ment Co., Ill re by a Bench of the Bombay High Court and there 
is a similar decision by the Madras High Court reported in Com- 
miscioner of Income Tax v. Somasundaram Cheitiar, The only 
distinction between the two cases is that in the later case the 
business in India had a Branch in the Eederated Malay States while 
in the former case the Indian business was purchsing securities 
outside British India through bankers or brokers in Bombay. In 
both the cases it was held that the mtert^st payable on the borrow- 
ed sums for the foreign business could not be deducted from the 
other income. 

The case of the assessee before us is even worse as it cannot 
be held that he is carrying on business. All that he did was to 
raise capital in British India to invest it outside British India 
and the interest he had to pay on the borrowed capital was an 
expense incurred in connection with his outside investment and 
had nothing to do with anything else. It is only in case he is 
carrying on business that; such a deduction can be claimed and 
from the authorities quoted it is clear that the borrowing must be 
for the purpose of carrying on a business the profits of which 
accrue m British India. Tne paragraph in the Income-tax Manual 
i cUt'd upon by the assessee in no way helps him. 

Poi the coasouH given we answer the (jueHtiou in the negative 
uud allow' the Oommissiouei* of Income Tax his coats. 
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[In the Madras High Court,] 
OHIDAMBABAM OHETTIAE 


COMMISSIONEE OF INCOME TAX, MADBAS, 
Madhavan Naib, Stone and King, JJ. 

September 18, 1936. 

Fobbign Business — Constructive Eemittanob — Payment 
Outside British India of Advance for Purchase of Land in 
British India — Sale Completed Later — Date of Bemittakce, 
whether Date of Advance or Date of Completion of Sale. 

The assessee, a Nattuhottai Ghetti who car'oied on business 
at Klang(in Burma) entered into an agreement with me S. An Bm, 
who carried on biisiness at Penang for the purchase of a house 
site belonging to 8. A» Bm, in British India, On the 3rd April 
1929^ a sum of Bs^ 50^000 was paid to S,A. Bm. at Penang by the 
assessee^s Klang firm towards the price and the assessee was debited 
with this amount on that date. The sale deed was executed on 8th 
May 1929, In the assessment for the accounting year 18 th April 
1929 to 12th April 1930 the assessee contended that this sum of 
Bs, 50^000 must be deeyyied to have been remitted to him on 3rd 
April 1929 and not on 8th May 1929 and that it could not there-- 
fore he included in the income of the year endmg 12th April 1930, 
On a reference by the Commissioner : 

Held, that the assessee received the money in the shape of 
noibse sites only on the 8th May 1929 and so the amount was liable 
to be assessed to tax in the accounting year endmg 12th April 
1930. 

Case stated by the Commissioner of Income -tax, Madras, 
'inder Section 66 (S) of the Indian Income-tax Act [0. P. No. 3 
of 1936J. 

M, Subbaraya Aiyar and C, S, Bama Buo Sahib for petiti- 
oner. 

M* Patanjali Sastri for the Commissioner of Income tax, 
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Judgment. 

Madhavan Naib, J. — The question referred to us by the 
Commissioner of Income-tax is : “In what year was the remit- 
tance of Es. 60,000 (Eupees Fifty thousand) received 

This question arises in connection with an additional assoss- 
mett imposed upon the petitioner for the year 1930-31 with res- 
pect to this amount. The accounting year is the period from 18th 
April 1929, to 12th April 1930. The question is whether this 
amount may be considered to have been received by the assessee 
during this period in the following circumstances. 

The assessee is aNattukottai Ghetti doing business in Burma, 
Klang, Kualalumpur, Penang, etc. On 3rd April 1929, a sum of 
Es. 50,000 was debited to his account in his Klang books as 
having been paid on that date to S. A. Em. Penang, a money- 
lending business owned by another Nattukottai Ghetti. The 
entry does not say in what connection this amount was paid. 
But it is admitted that it relates to the purchase of house sites 
by the petitioner. He was negotiating for the purchase of certain 
house sites adjoining his house at Kanadukathan which belonged 
to S. A. Em. An agreement to sell land was entered into between 
the petitioner and S. A. Em. on 5th April 1929. The sale deed 
was executed on a later date, on 8th May 1929, The paymenl> 
of Es. 50,000 made on 8rd April 1929 was, it may be mentioned, 
not shown in the accounts of the petitioner as remittance to him 
in that year. If that was so shown, we may take it that the In- 
come-tax authorities would have assessed him for that amount for 
the year 1929-1930. On those facts, it was contended by the 
petitioner that he cannot be taxed under S. 4 (2) of the Income- 
tax Act for that sum of Es. 50,000 on the ground that he has 
received that amount during the accounting period, his case being 
that he could be considered to have received that amount only on 
8rd April, 1929, and not at a later date. Of course, there is no 
transfer of money in this case, it being understood that the pro- 
fits were received in the shape of two house-sites. The Income- 
tax authorities decided that the profits could be said to have been 
received only on 8th May 1929, when the sale deed was executed 
and not earlier. 

The question for us to determine is whether the money could 
be said to have been received on Srd April 1929, or on 8th May 
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1929. An intermediate position was taken np by the petitioner 
before the Assistant Commissioner of Income tax who heard the 
appeal against the order of assessment. It was argued before 
him that, if the amount was not received on 3rd April 1929, at 
any rate ifc should be deemed to have been received on 6th April 
1929, when according to him he obtained possession of the pro- 
perty which would be anterior to the date of the sale deed,^8th 
May 1929. If that argument is accepted, of course it will not be 
possible to assess him for the amount for the year 1930-1931. 
But the Assistant Commissioner refused permission to the assessee 
to raise that point as it was not raised before the Income tax 
authorities in the first instance. The point is now raised before 
us and it is pressed that an opportunity should be given to the 
petitioner to enable him to adduce evidence with a view to 
establish that he came into possesssion of the house-sites prior to 
8th May 1929. 

It is evident on a reading of the order passed by the original 
taxing olficer that this question was not raised before him. His 
agent appeared on behalf of the petitioner and explained the case, 
and the contentions raised by him are also referred to by the Officer. 
This question of possession has not been referred to at all in the 
order. On the other hand, it is said that the assessee actually got 
possession in the accounting year. The point not having been 
raised before the taxing officer in the first instance, the appellate 
authority declined to give permission to the petitioner to raise the 
point as it was one which could be decided only after hearing the 
evidence. In the circumstances we think that the refusal by the 
appellate authority was perfectly justified. We are not inclined to 
interfere with the discretion of the Income tax authorities in refus- 
ing the petitioner to adduce evidence. 

So, the only question remaining to be considered is whether 
it can be said that the money was received by the petitioner on 
3rd April 1929, or on 8th May 1929. It is contended that on 
the date when the mon^ was paid a valuable contractual right 
had arisen in favour of the petitioner and therefore it must be 
considered that the money was remitted in law on that date. The 
argument no doubt is ingenious. But it apears to us that there 
is no substance in it. The question, strictly speaking, would 
arise only in a case where the contract to sell stands by itself and 
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hal not been followed by any execation of a sale deed. In this 
oase, first; of all, there is the payment, then the contract to sell and 
then there is the final completion of the whole transaction by the 
execution of the sale deed. The simple question therefore is, when 
was the money received m the shape of the house-sites ? In the 
circumstances, there can be only one answer and that is that 
it Vas received only on 8th May 1929. That date falling within 
the year of accounting, the assessee is liable to payment of income 
tax on that amount. 

Various other questions are sought to be raised before us, 
one of which is that the question arises in connection with the sale 
of land and not with the remittance of money. That question 
was not raised at any stage of the case and wo are not inclined 
to hear new points now raised before us. 

In the circumstances, we hold that the money was received 
during the accounting period, 13th April 1929 to 12th April i930 
and that the petitioner is liable to pay income tax on that amount 
for the year 1930-31. The reference is answered accordingly. 
The Commissioner will be entitled to get his costa Ks. 250 from 
the assessee. 

Reference cmswered accordingly. 


[In the Lahobe High Coubt.] 

TAEACHAND POHUMAL 

COMMISSIONEE OP INCOME TAX, PUNJAB & N. W. F. P. 
Sib James Addison and Abdul Eashid, JJ. 

February 19, 1936. 

Hindu Undivided Family — Eegistbation as firm — ^Powbb 
OF Succeeding officer to find that Family is still undivided 
and to assess as undivided family — Foreign Branches — Eb- 
MITTANOE TO HeAD OpPIOK— PRESUMPTION OP EeMITTANGB FROM 

Profits — Effect of Entries in Account Books — Indian In- 
come Tax Act (XI of 1922), Secs. 26-A, 26-A. 
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The assessees were assessed as a joint Hindu family till 1988^ 
29. In 1929 the then Income-tax officer registered the family as 
a firm on the basis of a partnership deed %oithout making any 
enquiry as to whether the members had effected a partition. In 
the 1938-34i assessment the succeeding officer found that the 
partnership was confined to the money lending business of the 
assessees and that the family still continued to be a joint family 
and assessed the assessees as a Hindu undivided family : 

Held, (i) that a wrong decision of an Income-tax officer in a 
previous yea/r can be corrected in a subsequent year ; (^i) that it 
was open to the second Income-tax officer to go into the question 
whether the members of the joint family had in fact separated and 
that this was a question of fact \ {Hi) that there teas no valid 
application for registration. 

Held also, that the ordinary presumption is that money remit- 
ted to the headquarters of a firm in British India from a 
branch situated in a foreign coimtry is profits and not capital 
unless the assesses proves the contrary ; and mere entries in the 
account books showing that the remittomces are made out of 
capital and that the profits are invested in foreign territory a/re 
not sufficient to displace this presumption. 

Cases referred to : — 

Mubugappa Chbttiab, In re [1926] (I.L.R. 49 M. 466 ; 
A.LR. 1926 M. 767 ; 97 I.O. 295). 

PYAEB LaL and others V. COMMISSIONBB OF InOOMB TaX, 
Punjab [1933] (1 I.T.R. 216 ; A.I.E. 1933 Lah. 827 ; 7 I.T.O, 
31). 

Ramlal Mublidhab, In re [1931] (I.L.R. 68 0. 1006 ; 
184 LC. 1056 ; A J.R. 1931 Cal. 682 ; 8 I.T.O. 160). 

S. A. SuBBiAH Itbb V. Commissioner of Income Tax, 
Madras [1930] (I.L.R. 68 M. 610; A.LR. 1930 M. 449; 127 LC. 
131). 

Case stated by the Commissioner of Income-tax, Punjab and 
N. W. F. F. under Section 66 (2) of the Indian Income Tax Act 
(XI of 1922). Civil Ref. No. 76 of 1986. 

Kirpa Bam Bajaj, for the assessees. 

J. N. Aggarwal, for the Commissioner. 


1—40 
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Judgment. 

Addison, J. — In the matter of the 1933-34 assessment of 
ncome-tax of Messrs. Tara ChandPohu Mai of Tarn Taran the 
* Gommissioner of Income-tax, Punjab, has stated the case and 
formulated the following questions for the opinion of this 
CouBt : — 

(1) Whether in the circumstances of this case the petitioners 
could rightly be assessed under law as a Hindu undivided 
family ? 

(2) Has the registration of the firm rightly been refused ? 

(3) Whether, having regard to the facts of the case inclusion 
of Bs. 10,000/- is based on any legal data or proper material ? 

(4) Whether inclusion of Bs. 3,840/- (correctly 3640/-) 
representing the cess credit brought into British India from 
Bikaner is justifiable under law in the circumstances of the 
present case ? 

The facts of the case are fully stated in the reference. The 
assessees up till 1928-29 were assessed as a joint Hindu family 
but during the 1929-30 proceedings a member of the family 
applied on the 17th May 1929, for the registration of the family 
as a firm, alleged to have been constituted under an instrument 
of partnership, dated 4th J anuary 1929. A separate claim was 
not put into the effect that the Hindu undivided family had 
disrupted. In that year the Income-tax Officer registered the 
firm, apparently only on the ground that the document was in 
proper form. He held no enquiry under Section 26-A (1) as to 
whether the family had actually effected a partition. The Officer 
continued to register the firm up to and including the assessment 
year 1932-33. His successor, who dealt with the 1933-34 assess- 
ment found that the status of the assessees was in fact that of a 
joint Hindu family. The only evidence against this was the 
partnership deed, already referred to, which was very brief. He 
held that he was entitled to go behind the deed and find as a 
fact that it did not represent the real thing. 

The deed confined itself to the business of money-lending 
and agriculture. It did not cover the family’s house property, 
which was very extensive, or shares in other firms. Further, the 
family’s large estate consisting of house and landed property, and 
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its considerable investments in money-lending and other firms 
had never been added or classified, much less divided amongst its 
members. The Income-tax authorities therefore were of opinion 
that the family could not have separated without some documen- 
tary or other evidence on these points. Another circumstance 
was that though the family is alleged to have disrupted in 
January 1928, all legal proceedings on its behalf continued to be 
taken by Ghaman Lai on the basis of a power-of -attorney signed 
by the members of the joint Hindu family as such. The Income- 
tax authorities further found that the so-called crediting of each 
member’s share of income to his account in the books was ficti- 
tious. The profits so credited were those returned for income-tax 
purposes. These, of course, should be different from the actual 
profits as some items of expenditure cannot be deducted from the 
income for tax assessment. Again, the only debits to accounts 
represented income-tax paid on behalf of each person while the 
actual expenditure, personal or otherwise, incurred by the four 
members or their families was indiscriminately charged to a 
common account. These circumstances (and especially the last) 
clearly established that this family is still a joint Hindu family 
and the decision of the Income-tax Ofiicer on the point is support* 
ed by ample evidence. It is open to him to go into this question 
which is an issue of fact (see 5 I.T.G. 160 and 7 I.T.G. 31 
etc.). It has long been held that a wrong decision in the pre- 
vious year by an Income-tax Officer can be corrected in a subse- 
quent year. For the reasons given we answer the first question 
in the eiffirmative. 

The second question does not therefore arise but we might 
add that we are in agreement with the opinion of the Commis- 
sioner that there was no valid application for registration. 

As regards the 6th question the difference between the 
money received from a shop in Bikaner State and the amount 
sent there was taken to be profits accruing in British India. This 
amount was Bs. 3,640/-. The case for the assessees as regards 
this question is that they are taking the capital out of the shop 
in Bikaner State into British India and leaving the profit there 
to be converted into capital in the State. It is clear that the asses, 
seees’s books are unreliable in that they are designed to prevent 
a proper determination of their income and the mere fact that 
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they show this state of affairs in the Bikaner books is mot there- 
fore important. These are said to show that the profits of the 
Bikaner shop are utilized in purchase and upkeep of house pro- 
perty in the state but that is obviously in the present case merely 
a fiction in order to show what is taken out of the State as capi- 
tal i» British India. The ordinary presumption is that money 
remitted to the headquarters of a firm in British India from a 
branch situated in a foreign country is presumed to be profits and 
not capital unless the assessee proves the contrary. In the present 
case he has not done so. (See I.L.B. 49 Mad. 465 and I.L.B. 53 
Mad, 510). We therefore answer the fifth question in the 
affirmative. 

The third and fourth questions relate to the same matter. 
The Income-tax Officer found an omission of Bs. 200/- in the 
return as regards interest. It is alleged that this was due to an 
oversight. There were other omissions as well and as the total 
value of these could not be accurately determined he added a sum 
of Bs. 10,000/- to the income shown in the books. The finding 
in fact was that the account did not represent a complete and 
correct version of the actual business. The account books are 
kept in a special script for the deciphering of which the assessee’s 
word has to be accepted. Interest items were not shown in the 
cash books ; nor was an interest account maintained, though a 
list was prepared at the end of the year from the personal 
accounts of the debtors. For these reasons the Income-tax Officer 
held that the books did not give a complete and correct version 
of the actual business and though he accepted them to a certain 
extent, he added a sum of Es. 10,000/- to represent the amount 
of omissions. In making an assessment it is correct that the 
Income tax Officer shall proceed on judicial principles but in the 
present case there was evidence before him to show that the 
books could not be relied upon. We are therefore of opinion 
that the third and fourth questions should also be answered in the 
affirmative. 

The Commissioner will get his costs. 

Reference answered accordingly » 
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[1b the Lahore High Court.] 

Diwm Bahadur SIR T. VIJAYAEAGHAVAOHARYA 

V. 

COMMISSIONER OP INCOME TAX. PUNJAB, N.W.P.P. 

AND DELHI. , 

Sir Jambs Addison and Abdud Rashid, JJ. 

Pebruary 25, 1936. 

Pension — Civiii Servant Residing in India — ^Pension 
Received in England — Whether Assessable — ‘ Aoobub,’ 
‘ Arise,’ meanings op — Place Where Pension Accrues — Rule 
Exempting Pensions Paid to Non-residents Whether Super- 
fluous — Indian Income tax Act (XI op 1922), Sections 4 (1), 
60, 18 (2). 7 (2). 

The words * accruing or arising ' involve the concept of re- 
ceivability or the right to receive in a particular place and do not 
refer to income being earned in that place or being derived from a 
source of income situated in that place, a/nd consequently income 
accrues or arises in the country where there is a right to demand 
payment of it or where in fact it is paid and not necessarily in 
the country where it is earned or where the source of the income is 
situated^ 

The assesses retired from the Madras Civil Service and was 
granted a super-anntMtion pension of Bs, 9^00. Under Article 
938 of the Civil Service Regulations when a pension is stated in 
rupees it is payable at any treasury in India or at the pensioner's 
option at the Uome Treasury. The assesses though a resident in 
British India drew the pension in London and the money was not 
brought to British India. The question being whether this income 
accrued or arose to the assesses in British India within See. 4 of 
the Indian Income Tax Act and could he assessed to income-tax in 
British India : Held, that, as the assesses had a right to receive 
the pension zn London and received it in London,it did not accrue 
or arise in British India, within the meaning of Section 4 of the 
Indian Income Tax Act and was not assessable to income-tax in 
British India. 
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Pension is different from pay. It is a right to receive a cer- 
tain sum of money annually in a particular place. 

The notification issued under Sec. 60 of the Indian Income 
Tax Act, exempting pay, leave salaries and pensions paid outside 
India m the ease of persons residing out of India is superfiuous as 
pensions etc. drawn as of right in the United Kingdom do not 
accrue in British India. 

Gases referred to : 

Boabd of Bbvbbttb, Madbas V. AbunaohaIiAm Ghbtxiab, 
[1921] (l.Ii3. 44 Mad. 65 ; 59 LG. 482 ; A.I.B. 1921 Mad. 427 ; 
1 I.T.O. 76). 

GoMMISSIOBBB iMCOIfB TaZ, BoMBAT V. BaBSILAI. MoXIIiAL 
[1930] (L L. B. 64 Bom. 460; A. 1. B. 1930 Bom. 381; 125 
LG. 691). 

GouMissioNBB OF Ibooub Tax, Bubma V. Fhba Fhbaisob 
Salabak [1929] (I.L.B. 6 Bang. 598 ; A.LE. 1929 Bang. 1 ; 114 
I.G. 296). 

Bogbbs Pbaii ShbliiAo & Go. v. Sbobbiabt of Sxaxb 
[1925] (I.L.B. 52 Gal. 1 ; 83 LG. 273 ; 1 I.T.G. 363 ; A.I.B. 1926 
Gal. 34 ; 28 G.W.N. 1074). 

8AUHDBBS, In re [1931] (I.L.B. 54 All. 223 ; A.I.B. 1932 All. 
161; 187 1.0. 84 ; 6 I.T.G. 454). 

Gase stated by the Gommissioner of Income tax, Fanjab and 
N.W.F.F., and Delhi under Sec. 66 (2) of the Indian Income Tax 
Act in the matter of the assessment of Sir T. Yijayaraghavacharya 
for the year 1933*1934. 

The facts are stated in the judgment. 

Mehr Chand Mahajan for the assessee. 

J. N. Aggartoal, S. M. Stkri, and M. Aslam Khan for the 
G ommissioner of Income Tax. 

JuDGMBBX. 

Under Section 66 (2) of the Indian Income Tax Act, the 
Gommissioner of Income Tax, Punjab, has stated the case of 
Diwan Bahadur Sir T. Yijayaraghavacharya, K. B. E., for 
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the assessment year 1933-34 and had referred for the opinion of 
this court the following question of law : — 

**The assessee having received in the United Kingdom pay- 
ments of pension granted by the Madras Government under the 
Civil Service Begulations of the Government of India (as further 
described in the case), were such payments in so far as they were 
not brought into British India with the effect of attracting sub- 
section (2) of section (4) of the Indian Income Tax Act, income 
accruing or arising in British India within the meaning of section 
4 (1) of the Act 

The facts have been very fully stated by the Commissioner 
and need only be briefly referred to. The assessee was appointed 
to the Madras Provincial Civil Service in 1898 and served there 
except for certain periods when he was employed under the Cen- 
tral Government on deputation outside India and for a period 
when he was a member of the Public Service Commission. 
Since the 16th September 1929 he has been Vice Chairman of 
the Imperial Council of Agricultural Eesearch and continues to 
hold that post though he retired from the Madras Civil Service 
on the 27th of August 1930 when he was granted superannua- 
tion pension of Bs. 9,500. Article 933 of the Civil Service Be- 
gulation is to the effect that when a pension is stated in rupees, 
it is payable at any Treasury in India, or, at the pensioner’s 
option, at the Home Treasury. The assessee for the year in 
question was a resident in British India but he drew the pension 
m London. The Income Tax authorities have held that he was 
liable to pay income tax on £ 743 with respect to that pension in 
addition to other income. This amount of £ 743 converted back 
into rupees at the current rate of exchange comes to Bs. 9,907, 
and this is the sum in contention. 

Section 4 of the Act runs as follows : — 

4 (1) Save as hereinafter provided, this Act shall apply to 
all income, proflts or gains, as described or comprised in section 6, 
from whatever source derived, accruing or aiising, or received in 
British India, or deemed under the provisions of this Act to 
accrue or arise, or to be received in British India. 

(2) Income, profits and gains accruing or arising without 
British India to a person resident in British India, shall, if they 
are received in or brought into British India, be deemed to have 
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accraed or arisen in British India and to be income, profits and 
gains of the year in which they are so received or brought, not- 
withstanding the fact that they did not so accrue or arise in that 
year. 

In the present case it is admitted that the money was not 
bro*hght into British India. The assessee’s contention was that 
the income did not accrue or arise in India nor was it received in 
India and that he had a vested right to draw it in London. 

Under Section 60 of the Act a notification has been issued 
exempting pay, leave salaries, and pensions paid outside India in 
the case of persons residing out of India, so that this exemption 
does not help the assessee, but it was contended before ns that this 
exemption is a superfluity, as the word “ accrues ” cannot be held 
to apply to pensions drawn as of right in the United Kingdom. 
The subject is discussed at length at pages 327 ei seg of Sundaram’s 
Law of Income Tax in India and his view is that the exemption 
in question is superfluous. The difficulty arises from the meaning 
to be attached to the words " accruing ” or " arising.” Do they 
mean receivability in a particular place or do they involve the con- 
cept of the income either being earned in that place or being deriv- 
ed from a source of income situated in that place ? Now the words 
“ from whatever source derived ” in section 4 (1) have no meaning 
if they refer only to the sources described in section 6 and the 
natural meaning to be given to them would be to construe them 
as referring to sources both within and outside British India. 
If that is BO, the word " accrue ” cannot mean earned or derived 
from a source in British India and the meaning to be attached to 
it would be that of receivability or rather perhaps the right to 
receive it in a particular place. Section 4 (2) of the Act suggests 
that “ accruing ” refers more to the receiving or right to receive 
than to the place of origin. 

In this connection section 18 (2A) may be referred to. It 
runs as follows : — 

"Notwithstanding anything hereinbefore contained, fox 
the purpose of making the deduction under sub-section (2), there 
shall be included in the amount payable any income chargeable 
under the head " Salaries ” which is payable to the assessee out 
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of India by or on behalf of Governmenl, and the value in rupees 
of such income shall be calculated at the prescribed rate of ex- 
change ”c 

By this sub-section salaries payable to Govexmment servants 
out of India by or on behalf of Government are taxable, but this 
does not necessarily mean that they accrue or arise in British 
India. Section 4 (1) starts with the saving words ** save as here- 
inafter provided and Section 18 (2 A) may, therefore, be treat- 
ed as an exception to Section 4 11). Again, as already mention- 
ed, leave salaries and pensions paid out of India have been 
exempted under Section 60 of the Act and the argument there- 
fore is that they are taxable, z.e., that they have accrued in British 
India. If this is so. accruing would mean earned. See again 
Section 7 (2) of the Act which runs as follows : — 

“ Any income which would be chargeable under this head 
(of salaries) if paid in British India shall be deemed to be so 
chargeable if paid to a British subject or any servant of His 
Majesty in any part of India by Government or by a local autho- 
rity established by the Governor-General in Council 

It must be argued from this sub-section that salary paid to 
an Indian Government servant in India but outside British India 
does not accrue in British India. This shows the confusion with 
respect to this question. Under Section 7 (2) the salary of a 
political officer in a Native State is taxable, but an Indian Govern- 
ment servant, who draws his pay or leave -salary in England, is 
protected by the notification under Section 60. It would follow 
that either Section 7 (2) or the exemption about pay of officers 
on deputation in the United Kingdom or a Colony is superfluous. 
In our opinion it is the notification that is superfluous as it 
is difficult to hold that pay accrues in British India if it is paid 
outside. 

Further, pension is different from pay. It is a right to re- 
ceive a certain sum of money annually at a particular place. 

In the present case it can be paid in India or in London. 
The pensioner has the right to receive it in London and he re- 
ceives it there. The subject was touched upon in Commissioner 
of Income Tax^ Burma v. Phra Phraison Salarah (6 Bang. 698). 
Ormiston, J., at the bottom of page 601 of the report said : “ In 
Murray’s Oxford Dictionary the words * accrue ’ and ' arise ’ are 

1—41 
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regarded as eynonymotis. In the Oentnry Dictionary the word 
' accrue ' is defined to mean ' to become a present or enforceable 
right to demand Stroud defines ‘ arising in the United 
Kingdom’ as ’coming into the person’s hands in the United 
Kingdom.’ 

,In Rogers Praii 8 helloed Co. v. Secretary of State (I.L.B. 
52 Gal. 1 at page 30), Mpkebji, J., after discussing the theoreti- 
cal distinction between “ accruing ” and “ arising " arrives at the 
conclusion that the words denote the same idea or ideas very 
similar, and that both words are used in contradiction to the 
word “ receive ” and indicated a right to receive. They represent, 
he says, a stage anterior to the point of time, when the income 
becomes receivable and connote a character of income which is 
more or less inchoate. These definitions do not support the 
view that “ income accrues or arises in a particular country ” by 
reason of the fact that it is earned in that country and on the 
contrary go to show that income accrues or arises in the 
country where there is a right to demand payment of it or where 
in fact it is paid. 

With great respect we are in agreement with the argument 
set forth by Oemision and MuEEBn, JJ., and if it is accepted, it 
is decisive of the present case. 

Another decision which may be referred to is Board of Re- 
venue, Madras v. Arunachalam Chettiar (l.L.B. 44 Mad. 65). At 
page 76 it is brought out that the Board of Bevenue in Madras 
interpre'tedthe words accruing and arising as meaning “ becom- 
ing the subject of a right to receive ”. Again at the bottom of 
page 78 it was said : “ The words * accrue ’ and * arise ’ are no 
doubt usually confined to moneys which are due but not received 
and hence ate used as alternatives to ‘ received ’ ”. 

There is a decision of the Allahabad High Court, Saunders, 
In re (54 All. 223), where a certain allowance was held to come 
within the term " salary ” and, though payable in London, was 
held to accrue or arise in British India. It was sought to argue 
from this decision that the word “ accruing ” means “ earned ” 
and that the assessee’s pension was earned in India. With great 
respect it seems to us that this is to go too far. 

Beliance is also placed on behalf of the Commissioner on 
Commissioner of Income-tax v. Bansilal Motilal (I. L. B. 54 
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Boin. 468) where the words “ aocrniag ” or “ arising ” were held 
to be different from the expression “ received ” and indicated some 
origin or source of growth for the income in question. It may 
be admitted that this decision is more in favour of the Commis* 
sioner than of the assessee. 

On the whole we are of opinion that the question referred 
should be answered in the negative and we also hold that the 
ass essee should have his costs here. 

Reference mswered in the negative. 


[In thb Privx Council.] 

THE COMMISSIONER OF INCOME TAX. 

BOMBAY PRESIDENCY and ADEN 

V. 

THE BOMBAY TRUST CORPORATION, Ltd. 

Lobd Atkin, Lobd Teankbbton, Sib Shadi Lal, 

Sib Gbobob Rankin and Sib Obobob Rich. 

July 17, 1936. 

Non-Residbnts — Fobbion Gompant Lbndinq Monbt to 
Indian Gompant — Assessment of Indian Gompant as Aoent of 
Pobbion Gompant on Intbbest Paid to Lattbb — Leoalitt — 
Monbt Lent Bt and Intbbest Paid to Gommon Bankbb — 
Liabiliit of Pobboin Gompant to Assessment — Value of 
Entbibs in Accounts — Nboessitt of Evidfnob to show In- 
come Aoobubd to Eobbion Gompant — Rbfbbbnob — Obdbb of 
High Coubt — Powbb of Gommissionbb to obdbb fubthbh 
Inquiet — ^Demanding sboubitt as condition for Refund — 
Lbgalitt — Mandamus — Powbb of High Goubt to Issue 
Mandamus in Incomb Tax Mattebs— Indian Income Tax Act 
(XI of 1922), Secs. 42 (1), 43, 33 (2), 66— Specific Relief Act 
(II OF 1877), Sec. 46 (g). 

Until November 1926 a company, hereinafter referred to as 
the Bombay Company, borrowed money in large sums from the 
Hong Kong Company at interest upon fixed deposit and. the 
Bombay Company was assessed to income t(wt under See, di8 of the 
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Indian Income Tax Act as agent of the Hong Kong Company in 
respect of the interest paid by it to the Hong Kong Company. In 
November 1986, all the fixed deposits were converted to call loan 
and paid to the Hong Kong Co, through a common banker, 
namely, E. D. Sassoon Co., Ltd., Shanghai Branch, In the year 
1987 entries were made in the accounts of the companies upon the 
footing that there was no longer any loan from the Hong Kong 
Company, The Bombay Company borrowed a loan of 0^ crores in 
taels from B, D, Sassoon Ltd,, Shanghai Branch, and paid in- 
terest thereon to this Company. The income tax authorities sought 
to assess the Bombay Company on the interest so paid in 1987 
also as being in effect interest paid to the Hong Kong Company as 
all the companies were closely associated concerns and worked in 
concert : 

Held, that it was necessary for such assessment that there 
should be some evidence to show that in 1987, the loan from the 
Hong Kong company continued and that interest ‘accrued or arose' 
to that company thereon. As the entries in the books showed no pay- 
ment to the foreign company and nothing was due to it, the Income- 
tax Authorities could not without evidence insist upon a right to 
treat entries shewing a tael loan of six and a half crores made 
by another Company, and interest calculated in taels paid there- 
on as evidence that a somewhat simila/r amount was due from 
and was being paid by the Bombay Company to the Hong Kong 
company. Such evidence was lacking and there was nothing to 
entitle the Income tax Authorities to hold that in 1987, the Hong 
Kong Company was in receipt of profits and gains from the 
Bombay Compar,, and to assess the latter as an agent. 

It is very necessary that orders made under the Specific 
Belief Act should specify with exactitude and clarity the specific 
act which the person holding a pubhc office is being comimmided 
to do. 

Where, after the High Court had g even judgment that there 
was no evidence on which the Income tax Authorities could in law 
find that a foreign company was receiving from a company in 
India any sums as interest on money lent, the Income Tax Com- 
missioner directed the Assistant Commissioner to take hack the 
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appeal on his file^ to set aside the assessment and to direct the 
Income Tax Officer to make afresh assessment after making such 
further enquiry as he might think fit and directed refund of the 
tax on condition that the assesses gave security for payment of the 
a^nount in case a fresh assessment was made or an appeal to the 
Privy Council was successful : 

m 

Held, that it oould not he said that by the High Court's judg. 
ment, the Commissioner was obliged to discontinue proceedings 
against the Bombay Company as agent of the foreign company in 
respect of the year of assessment. It was within the jurisdiction 
of the Commissioner to direct further enquiry if he thought such 
enquiry to be reasonable and to he profitable in the public interest. 
Under 8. 38 (ii) he has a general power to make enquiry or to cause 
an enquiry to be made, although as the whole question at issue was 
whether or not the foreign compa/ny, or the Indian Company as its 
agent, were liable to be assessed at all, to direct the Income Tax 
Officer to make a fresh assessment after making such further en- 
quiry as lie thought fit was an inappropriate form of order. But 
the Commissioner acted illegally in demanding security as a condi 
tion for refunding the tax. 

Clause (g) in 8.45 of the 8peGifie Belief Act, does not mean 
that orders can be made to enforce the satisfaction of a claim upon 
the Crown provided that the Court acts with some additional 
motive or has some further intention, e.g.,for enforcing the orders 
made by the High Court. The principle is that the Court cannot 
claim even in appearance to command the Grown, and where 
an obligation is cast upon the principal the Court cannot enforce 
it against the servant merely as such and before mandamus can 
issue to a public servant it must, therefore, be shown that a duty 
towards the applicant has been imposed upon the public servant 
by statute so that he can be charged thereon, and independently 
of any duty which as servant he may owe to the Crowts, his 
principal. 

Quaere . — Whether the Commissioner of Income tax, either 
generally or under 8. 66, Sub~8. 5 of the Income Tax Act, is in 
this position as regard the refund of tax paid under an invalid 
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The decision of the nigh Court upon a question referred to 
it under Sec. fifi of the Income Tax Act is advisory. 
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A. M. Dunne, K. G. and Sir Thomas Strangman, for the 
Appellants. 

Baymond W. Needham and Beginald P. Hills, for the Res- 
pondents. 

Sib GtBORGB Eanxin. — In this case two appeals from the 
High Court at Bombay have been consolidated. Both appeals 
are brought by Income tax Authorities aud both arise out of 
proceedings to assess a company registered outside British India 
called the Hong Kong Trust Corporation, Limited (herein re- 
ferred to as the Hong Kong Company) to income tax in respect 
of the year of assessment 1928-29. The Income tax Authori- 
ties have claimed to be entitled to assess the Hong Kong Com. 
pany in the name of the Bombay Trust Corporation, Limited 
(herein called the Bombay Company) as its agent under the pro- 
visions of Section 42 (1) and Section 43 of the Indian Income Tax 
Act, 1922, that is, upon the footing that in the year 1927 profits 
and gains accrued or arose to the Hong Kong Company through 
its business connection with the Bombay Company. The Income- 
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tax Officer having on March 29, 1930, made an assessment upon 
this footing the matter came on appeal from him before the 
Assistant Commissioner. The Assistant Commissioner, on Jnly 
12, 1930, confirmed the assessment. The Bombay Company having 
requested the Commissioner to make a reference to the High Court 
under Sec. 86 of the Act, the Commissioner, on March 2, 1931, 
exercised his powers of review under Sec. 33, and remanded the 
appeal for a fresh decision by the Assistant Commissioner after 
taking certain further evidence. In the end the Assistant Com- 
missioner on October 9, 1931, assessed the Bombay Company as 
agent of the Hong Kong Company upon a sum of Es. 20,60,000 
which involved a liability to tax, including super-tax of 
Es. 3,17,187-8-0. On December 8, 1931, the Bombay Company 
again applied to the Commissioner for a reference of certain 
questions of law to the High Court. This the Commissioner 
refused to do, but upon application made to the High Court for an 
order under Sec. 66, sub-sec. 8, the High Court by order dated 
October 6, 1932, required the Commissioner to refer the following 
question of law : 

“ Whether there was any evidence to justify the finding of 
the Assistant Commissioner that for the year of assessment, pro- 
fits and gains accrued or arose to the Hong Kong Trust Corpora- 
tion through its business connection with the Bombay Trust 
Corporation." 

The Bombay Company had in the meantime, on April 6, 1932 
paid under protest Es. 3,17,187-8-0 the amount of the tax assessed. 
The Commissioner having stated a case for the opinion of the 
High Court upon the question propounded, and having further 
stated his opinion that the question should be answered in the 
affirmative, the High Court on August 29, 1933, gave judgment 
answering the question in the negative, and directing the coats of 
the reference to be paid to the Bombay Company. It is from this 
decision that appeal No. 1 of 1930 has been brought, and their 
Lordships will first deal with this appeal. 

The main evidence upon the question whether in the year 
1927 sums of money were paid by the Bombay Company to the 
Hong Kong Company by way of interest upon money lent con- 
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sistfi of entries in the hooks of the Bombay Company. Exhibit* 
ed to the case stated by the Commissioner are extracts from the 
ledger of the Bombay Company taken from the accounts of the 
Hong Kong Trust Corporation, Limited,** Fixed Deposit Account’, 
and ** Call Loan Account ” and of E. D. Sassoon and Company, 
Limited, ** Shanghai Loan Account ” and ** Shanghai Current 
Account.” These books show clearly enough that until November 
of the .year 1926 the Bombay Company was borrowing money in 
large sums from the Hong Kong Company at 6^ per cent, 
interest upon fixed deposits, that is, in every case or almost every 
case, upon deposit for one year certain. In 1924, 1925 and for 
almost the whole of 1926 different sums are shown as being 
lent for one year upon different dates, and interest thereon is 
shown as remitted to the Hong Kong Company by debits to the 
account of the Bombay Company in the books of E. D. Sassoon 
and Company, Limited, at Shanghai, who were bankers to 
both parties. 

It is not open to dispute that in October, 1926, the Income 
tax Authorities served a notice upon the Bombay Company to 
show cause why it should not be treated as an agent of the Hong 
Kong Company under Sec. 43. From documents which are in 
evidence it is further clear that on October 27, 1926, the Bom - 
bay Company telegraphed to the Hong Kong Company to en- 
quire whether they were agreeable to all their deposits with the 
Bombay Company being on call as from the dates of the 
deposits. On October 28, a reply was received from the 
Hong Kong Company agreeing to this proposal. On November 
13, the Hong Kong Company telegraphed requiring repayment 
of their deposits amounting to Es. 11,01,85,918 through Messrs. 
E. D. Sassoon and Company, Limited, of Shanghai. On Novem- 
ber 16 and 17 the Income tax OfScer came to a finding that the 
Bombay Company should be held to be agent of the Hong Kong 
Company, and called for a return upon that footing. On 
November 19, the Bombay Company wrote to Messrs. E. D. 
Sassoon and Company, Limited, of Bombay asking them to remit 
to Messrs. E. D. Sassoon and Company, Limited, Shanghai 
(whom their Lordships will refer to as the Shanghai branch), 
the sum of Bs. 11,42,29,931-10-9. They also wrote to the Shanghai 
branch advising i<hat they had remitted this amount through 
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Messrs. B. D. Sassoon and Company, Limited, Bombay, the 
amount being made up as follows : — 

BS. AS. P. 

Amount of Call Loans repaid by you on our 

behalf ... 11,04,85,918 0 10 

Interest on above ending November 16, 

1926 ... 37,44,013 9 11 

11,42,29,931 10 9 


On the same day also the Bombay Company wrote to the 
Hong Kong Company saying that they had advised Messrs. E. D. 
Sassoon & Company, Limited, Shanghai, to credit their account 
with these sums. 

In complete accordance with this correspondence entries 
are made by the Bombay Company in their ledger. Thus an 
account called the “Hong Kong Trust Corporation, Limited, 
Call Loan Account’* is opened with a credit entry of November 
13, 1926, showing sums amounting for interest and principal to 
the figure already mentioned on the footing that the principal 
loans were taken originally as fixed deposits for one year and are 
now converted into call loans. On the debit side of this account 
there is an entry dated November 17, “to B. D. Sassoon and 
Company, Limited, for amount being repayment of loans with 
interest ending November 16, 1936.” The B. D. Sassoon and 
Company, Limited, Shanghai, Loan Account” shows at the 
same time a credit to the Shanghai branch “ for amounts bor- 
rowed by E. D. S. & Co., Shanghai, on our account being equi- 
valent of Taels 6,50,00,000, at Exchange 170 bearing interest at 
5i per cent, per annum” together with a credit of interest to 
the end of the year upon this loan. Within a short time, name- 
ly, on December 6, 1926, an entry states that three out of the 
six and a half crores of taels borrowed were repaid to the Shan- 
ghai branch. Throughout 1927 entries are made upon the 
footing that there are no longer any sums received on loan from 
the Hong Kong Company in respect of fixed deposits, call loans 
or otherwise, but that the Bombay Company has received from 
the Shanghai branch a loan in taels on which interest at 6J per 
cent, is being paid. When the present matter was first before 
1—42 
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the Assistant Commissioner he requested the Bombay Company 
to obtain a declaration from the Hong Kong Company and from 
Messrs. E, D, Bassoon & Company, Limited, Shanghai, on certain 
specific questions which he formulated. These declarations were 
duly made, the Chief Accountant of the Shanghai branch declaring 
that his company made a payment on November 17, 1926, to the 
Hoifg Kong Company of the eleven crores of rupees and that the 
Shanghai branch made a tael loan of six and a half crores to the 
Bombay Company but did not borrow any portion of that loan 
from the Hong Kong Company, and that the Shanghai branch had 
not since November 17, 1926, borrowed any taels from the 
Hong Kong Company or paid to that Company any interest 
which they themselves had received from India- There was 
a further declaration from Mr. Priestly, Director of the Hong Kong 
Company stating that the Bombay Company on November 17, 
1926, paid off the loans and that the Hong Kong Company had 
made no new loan of six and a half crores of taels to the Bombay 
Company or to Messrs. E« D. Sasson & Company, Limited, and 
that there were no transactions between the Bombay Company 
and the Hong Kong Company in 1927. This declaration was 
accompanied by the certificate of, a firm of chartered accountants, 
auditors to the Hong Kong Company. At a later stage, namely, 
in June, 1931, a letter from Sir Victor Sassoon was put into the 
effect that in 1926 when be was in China he set to work to make 
arrangements on behalf of the Bombay Company so that after his 
return to India that company was in a position to send the tele« 
gram of October 27, 1926. 

When the Commissioner, in compliance with the High 
Court’s order came to state in his letter of reference the evidence 
which existed in support of the conclusion that in 1927 the 
Hong Kong Company had been in receipt of interest from the 
Bombay Company he set forth the correspondence already refer- 
red to as taking place in October and November, 1926, and the 
facts as to the notifications made by the Income-tax Officer in 
October and November showing that he proposed to charge the 
Bombay Company with tax as agents for the Hong Kong Com- 
pany. He set forth also that the amount of the original loan 
was very large, over eleven crores of rupees, and that the 
Hong Kong Company, the Bombay Company and the Sassoon 
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Company at Bombay and Shanghai were all closely associated 
concerns, their share capitals being held almost exclusively by 
members of the same family. Also that the Hong Kong Com- 
pany was “ practically formed to finance the Bombay Company”, 
the former having a paid up capital of 8 crores and the latter of 
1 crore ; while both had large resources in addition thereto from 
their banking or financing businesses. ^ 

Their Lordships are well satisfied that all these companies 
were closely associated, that in the^orda of Secs, 42 and 43 there 
was a business connection between them and that they were 
working in this matter in concert as though under one control. 
Indeed it is now clear that so long as the Hong Kong Company 
was lending money at interest to the Bombay Company, the 
former company was in receipt of profits or gains taxable under 
Secs. 42 (1) and 43. This matter was thrashed out by litigation 
in respect of the transactions which took place in 1924-25 and 
the liability under these sections was confirmed by a judgment 
of this Board in Commissioner of Inoome'^tax, Bombay Presidency 
V. Bombay Trust Gor^goration^ Limited* Tax was paid without 
contest in respect of the transactions of 1926. The question is 
whether there was any evidence upon which the Income-tax 
authorities could in law find that in 1927 the Hong Kong Com- 
pany was receiving from the Bombay Company any sums as inter- 
est on money lent. 

In their Lordships’ opinion the High Court at Bombay have 
rightly answered in the negative the question referred to them. 
However sceptical the attitude which the Income tax authorities 
may think fit to adopt towards the declarations offered and the 
entries made in the Bombay Company’s books, it is necessary, if 
the assessment made is to be supported, that there shall be some 
evidence to show that in 1927 the loan from the Hong Kong Com- 
pany continued and that interest accrued or arose ” to that com- 
pany thereon. If the entries in the books show no payment to the 
Hong Kong Company, and nothing due to the Hong Kong Company, 
the Income tax authorities cannot without evidence insist upon 
a right to treat entries showing a tael loan of six and a half crores 
made by a Shanghai Company, and interest calculated in taels paid 
thereon, as evidence that a somewhat similar amount was due 
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from and was being paid by the Bombay Company to the Hong- 
Kong Company. The only rule of evidence to be discovered in 
the Indian Evidence Act having any bearing upon this question 
would appear to be illustration (d) to Sec. 114 of the Indian Evid- 
ence Act : — 

The Court may presume that a thing or state of things 
which has been shown to be in existence within a period shorter 
than that within which such things or state of things usually 
cease to exist; is still in existence 

This rule cannot in the present case supply the want of 
evidence. Their Lordships are not considering a case in which 
by reason of the entries in an assessee’s books of account being 
inconsistent, or by reason of positive evidence showing that 
certain entries in his books are erroneous or fraudulent, the value 
of the books as evidence can be considered as overthrown. On the 
contrary, though the Income tax authorities have been somewhat 
slow to appreciate it, the circumstance that in October or 
November, 1926, it was disclosed that the transactions between 
the Hong Kong and Bombay companies were to be charged with 
Indian income tax means that the persons interested and in control 
of these closely associated companies had the strongest reasons 
for desiring to change their course of business (not merely for 
pretending to change it) so as not in the future to attract the tax. 
The Hong Kong Company from a taxpayer’s point of view had two 
plain disqualifications as a lender ; it had a business connection in 
India and it had a large capital of its own upon which it did not 
need to pay interest. It is altogether credible, therefore, that the 
persons in ultimate control of all the associated companies, should 
desire to pay off the Hong Kong Company and to obtain another 
financier for the Bombay Company. By entries regularly made in 
its books, and by other evidence the Bombay Company says that 
this is what it did. What is the evidence to the contrary — evidence, 
that is to say to show that throughout 1927 payments were being 
made to the Hong Kong Campany, that what purported to be the 
making of a tael loan was a fiction, and that entries of payments 
of interest upon a tael loan were in reality reference to payments 
of interest to the Hong Kong Company ? 
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Their Lordships agree with the Bombay High Conrfc 
in thinking that such evidence is altogether lacking. The 
Income tax aathoriiies in arriving at the contrary opinion 
have insufficiently considered that the question at issue has to 
be decided according to the legal rights resulting to the parties 
from what they in fact did and agreed to. If the Hong Kong 
Company really accepted a credit in the books of the Sassoon 
Company at Shanghai in discharge of their loans to the Bombay 
Company, anti if the latter really intended to become liable to 
Sassoons at Shanghai for a debt in taels then the Bombay Com- 
pany succeeded in changing its financier. The only evidence in 
the case is evidence to that effect, and a mere refusal to believe 
in the evidence to that effect is not, in the absence of any 
positive evidence, sufficient to entitle the Income-tax authorities 
to hold that in 1927 the Hong Kong Company was in receipt 
of profits and gains from the Bombay Company. 

Comment has been made by different income-tax officials 
that the Bombay Company has not produced the books of the 
Hong Kong Trust Corporation which are at Hong Kong. Also 
and less unreasonably, that the Bombay Company was at first 
unwilling to disclose the name of the firm from which the Sas- 
soon Company at Shanghai obtained the finance which enabled 
them to make the tael loan to the Bombay Company, At a 
later stage of the proceedings, the Bombay Company, the assesse- 
es, stated that Sassoons of Shanghai obtained this finance from a 
company called Arnold and Company in China. It is said also 
that Arnold and Company is closely associated with the Sassoon 
Companies. If on these lines it could be shown — not that Ar- 
nold and Company lent the money and became entitled as upon 
a tael transaction with Bassoons of Shanghai to the rights of a 
lender — but that the tael loan made by Sassoons was in fact and 
in law made by the Hong Kong Company, no doubt there 
would be something upon which the assessment order could be 
supported. But the case stated discloses no evidence to show 
the falsity of any of the entries in the books or the unreality of 
ihe correspondence of October and November, 1926, supported 
as those are by the declarations for which the Assistant Com- 
missioner had asked. The comments above noted do not supply 
the place of such evidence- The Bombay Company made the 
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repayment in the same manner as it had received payment, 
namely, by the agency of the common banker. On no view is 
it possible to suppose that the transactions of 1927 were the 
same in character as the transactions of the previous years. If 
it is to be held that very different transactions are in substance 
the same in character, the basis of such a finding must be evi- 
dence. The appeal from the judgment of the High Court dated 
August 29, 1933, fails. 

It remains to consider the events that followed upon the 
decision of the High Court. By the terms of Sec. 66 applicable to 
the present case, upon receipt of a copy of the judgment it be- 
came the duty of the Commissioner to dispose of the case ac- 
cordingly.’’ The assessee company contended that the High 
Court’s decision was final in the sense that it put an end to any 
right; on the part of the Income-tax authorities to continue the 
proceedings to assess them as agent for the Hong Kong Com- 
pany for that year of assessment, namely, 1928-29. On this 
view the duty of the Commissioner would be to set aside the as- 
sessment order, to refund the tax which had been paid and to 
discontinue all further proceedings. The Commissioner took 
another view. He does not seem to have been furnished with a 
copy of the High Court’s jtidgment until October 14, 1930. On 
January 16, 1934, he directed the Assistant Commissioner to 
take back the appeal on his file, to set aside the assessment and 
to direct the Income-tax Officer to make a fresh assessment 
after making such further enquiry as he might think fit. He also 
directed that the tax paid should be refunded with interest provid- 
ed that Messrs. E« D. Sassoon Ss Company, Limited, under- 
took to be responsible for paying back the amount in case an as- 
sessment was levied again or the matter was taken on appeal to 
the Privy Council. On January 30, 1934, the Income tax Officer 
acting under Sec. 22 of the Act required the Bombay Company as 
agent of the Hong Kong Company to produce or cause to be 
produced on February 15, 1934, the books of account of the 
Hong Kong Company for the year ended December 31, 1927. 
He also required the Bombay Company as such agent to produce 
at the same time any evidence on which ifc might rely m support 
of its original return. On February 6, the Solicitors for the 
assessees wrote to the Commissioner claiming that this procedure 
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was unwarranted and asking whether it was proposed to proceed 
upon the notices issued by the Income-tax Officer pending 
application for leave to appeal to the Privy Council. On Feb- 
ruary 16, the assessees appeared under protest before the Income- 
tax Officer. On February 20, the Income-tax Officer purported to 
make an assessment under sub-Sec. 4 of Sec. 23 of the Act because 
of the failure of the Bombay Company to produce the books of 
the Hong Kong Company upon that date. He invited the assessees, 
however, to make an application under Sec. 27 to set aside this 
assessment. At the same time he purported to act under Sec. 48 
(A) of the Act and to set off the amount due upon this fresh 
assessment against the refund due to the assessees under the order 
of January 16, 1934. The application under Sec. 27 having been 
made (together with an appeal preferred before the Assistant 
Commissioner notwithstanding the proviso to sub-Sec. (1) of 
Sec. 30) the assessees were informed on July 5, 1934, that pro- 
ceedings in respect of the appeal were postponed until the hearing 
of the appeal by the Commissioner to His Majesty in Council 
against the decision of the High Court on the reference. The 
application under Sec. 27 was likewise kept in abeyance until 
the decision of the appeal now before the Board. Thereupon on 
August 23, 1934, the Bombay Company applied by motion to the 
High Court of Bombay under Sec. 46 of the Specific Belief Act, 
1877, for an order in the following terms : — 

“ (a) That the Commissioner of Income-tax, Bombay 
Presidency, be ordered to refund and pay back to the petitioners 
the sum of Es. 8,17,187-8-0, being the assessment levied on the 
Petitioners and being the subject-matter of Civil Reference No. 8 
of 1933 under the Indian Income Tax Act referred to in the 
affidavit of Mr. A. E. J. Brander and disposed of by this Honour- 
able Court in its appellate side by judgment delivered on the 
29th day of August 1933, with interest on the said sum.” 

“ (6) That the Assistant Commissioner of Income-tax, 
Bombay, may be ordered to proceed with and dispose of the 
appeal filed by the Petitioners on the 14th day of March 1934, 
against the summary assessment levied by the Income- tax Officer, 
Companies Circle, Bombay, by his notices dated the 20th day of 
February 1934, referred to in the affidavit aforesaid,” 



336 


INCOME TAX BEPOETP 


[1936 


“ (c) That the Income-tax Of&cer, Companies Circle, 
Bombay, be ordered to proceed with and dispose of the applica- 
tion made by the Petitioners under Sec. 27 of the Income tax A.ct 
on the 14th day of March 1934 against the summary assessment 
levied by the Income-tax Officer by his notices of assessment 
dated the 20th day of February 1934, and referred to in the 
afffdavit aforesaid.” 

This application was dealt with by the High Court, Beau- 
mont, 0. J. and Rangnekar J., on September 19, 1934. The 
High Court made an order whereby the Commissioner was 
directed to set aside the original assessment and to repay to the 
petitioners the sum of Rs. 3,17,187-8-0 with certain interest and 
costs. The learned Judges made no order under paras, (6) and (c) 
of the notice of motion saying that they thought they were un- 
necessary. It is from this order that appeal No. 89 of 1935 has 
been brought. 

From the judgment of the learned Chief Justice it appears 
that the Court considered that, as a result of the previous order 
of the High Court, the proceedings should have been terminated 
forthwith. They were of opinion that the Commissioner had 
no jurisdiction to direct the Assistant Commissioner to take back 
the appeal to him. They also considered that there was no 
justification for directing the Income-tax Officer to make further 
enquiry, because the whole assessment was covered by the 
judgment of the Court, and the Income-tax Officer had already 
obtained production of all the documents for which he asked. 
The learned Chief Justice commented with some severity upon 
that part of the order of the Commissioner which imposed as a 
condition of refund that a guarantee should be given by E. D. 
Sassoon and Company, saying that the Commissioner must have 
known perfectly well that he was not justified in imposing as a 
condition of the refund that a guarantee should be given by some 
third party for the amount of any fresh assessment. He further 
observed with reference to the order under Sec. 23 (4) made by 
the Income-tax Officer on February 20, 1934, that it was perfectly 
obvious, and the Income-tax Officer must have known, that it 
wonld not be possible for the assessees to produce within fifteen 
days books of account of the Corporation in Hong Kong, a cor- 
poration which according to the finding of the Court had no 
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business connection with the assessees. He described the 
procedure adopted by the Income-tax authorities as a flagrant 
attempt to flout the judgment of the Court and to assess the 
assessees in a large sum in respect of which the court had held 
that there is no evidence to justify the assessment. It being 
objected that by cl. (g) of Sec. 46 of the Specific Belief Act noth- 
ing in that section “shall be deemed to authorise any High dourt 
to make any order on any other servant of the Crown as such 
merely to enforce the satisfaction of a claim upon the Crown ”, 
the learned Chief Justice answered that in the circumstances of 
this case the order was not being made merely for that purpose, 
but was being made for the purpose of ensuring that the orders 
of the Court were not ignored. 

The intention of the learned Judges was to make an order 
requiring that the Commissioner " do forthwith proceed to deal 
with the case under sub-sec. 6 of s. 66 by setting aside the assess- 
ment and by repaying to the assessees the amount specified in 
the application The formal order was made in the terms 
“that the first respondent do re-pay to the petitioners the sum of 
Es. 3,17,187-8-0 with interest ”, etc. This part of the order is 
inartistically expressed : though it is true that in Sec. 49-A the 
phrase occurs “ in lieu of payment of the refund,” the duty 
of the Income-tax officials under the Act, and the duty of the 
Commissioner in the present case under Sec. 66, sub-sec. 6 was 
to record or cause to be recorded, an order allowing the refund to 
the assessees and to issue to them a refund order upon which 
they could obtain payment from a branch of the Treasury or of 
the Imperial Bank of India. While their Lordships do not say 
that the distinction between doing these acts and “ repaying ” is 
as important for the present purpose as it would have been in an 
English case (c/. The Commissioners for Special Purposes of the 
Income Tax v. Pemsel) it is very necessary that orders made 
under the Specific Belief Act should specify with exactitude and 
clarity the specific act which the person holding a public office is 
being commanded to do. Moreover, their Lordships cannot agree 
with the view taken by the High court that the Commissioner 
was obliged to discontinue proceedings against the Bombay Com- 
pany as agent of the Hong Kong Company in respect of the 
year of assessment 1928-29, It was within the jurisdiction of 

I 43 
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the Commissioner to direct further enquiry if he thought such 
enquiry to be reasonable and to be profitable in the public in- 
terest. Under Sec. 33 (2) he has a general power to make en- 
quiry or to cause an enquiry to be made. It was certainly unfor- 
tunate that his order for further enquiry took the form of quot- 
ing Jihe power given to Assistant Commissioners by clause 
(b) of sub-sec. 3. of Sec.31. That is one of several powers 
mentioned in the sub-section each of which is to be used 
in a proper case. As the whole question at issue was whether 
or not the Hong Kong Company, or the Bombay Company as 
its agent, were liable to be assessed at all, to direct the Income 
tax OfiBcer to make a fresh assessment after making such further 
enquiry as he thought fit was an inappropriate form of order. 
But in substance the Commissioner was within hia rights in 
directing further enquiry, and however disappointing this course 
may have been to the assessees, it is a matter which a Court of 
law must leave in the discretion of the Commissioner. The 
learned Judges of the High Court were not justified in thinking 
that this part of the order of the Commissioner was open to the 
criticism that the Commissioner was flouting or ignoring the 
High Court’s decision. 

Their Lordships cannot but agree, however, with the com- 
ments made by the learned Chief Justice upon the Commis- 
sioner’s order of January 16, 1934, imposing as a condition of 
refund that Messrs. E. D. Sassoon & Company, Limited, should 
undertake to be responsible for paying back the amount in case 
an assessment were levied again or the matter was taken on ap- 
peal to the Privy Council. So, too, in the case of the order of 
the Income tax OfiBcer, dated February 20, 1934, making an as- 
sessment in default under Sec. 28 (4) for failure to comply with 
the order of J anuary 30, requiring the Bombay Company to pro- 
duce the Hong Kong Company’s books of account on February 
15, the strictures of High Court are plainly justified. To this 
their Lordships will add that the action of the Income tax Officer 
in refusing to deal with the application under Sec. 27 until the 
disposal of the appeal to His Majesty in Council was equally 
open to criticism. Whether it adds to or subtracts from the dis- 
credit of such proceedings, if it be supposed that the Income tax 
authorities considered themselves entitled to do what was neces- 
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sary Co I'etaia the assessee’s money ualil the decision of this Board 
could be obtained, is a question upon which no opinion need here 
be ventured. It should suffice now to observe that since 
August, 1934, the Income tax authorities have been withholding 
from the Bombay Company over three lacs of rupees extracted 
from them by an illegal assessment order, and that there is no 
pretence of justice or law in the notion that the money can be 
withheld in case on some future date a valid assessment may come 
into existence. 


The action taken by the High Court under the Specific Be- 
lief Act was, however, incorrect. In the first place the decision 
of the Court upon the particular question referred to it in this 


case given in its special jurisdiction under Sec. 66 of the Act 
was “ advisory ” : Tata Iron and Steel Cp, v. Ohie/ Seventte 
Authority. The complaint that the orders of the Court were 
being ignored does not appear to their Lordships to be a correct 
statement of the assessee’s grievance. But in any case cl. (p) 
in Sec. 45 of the Specific Belief Act does not mean that orders 
can be made to enforce the satisfaction of a claim npon the Crown 
provided that the Court acts with some additional motive or has 
some further intention. The words of the clause have been 
taken verbatim from a well-known judgment on mandamus, the 


judgment of Colbbidgb, J., in Baron Be Bode' s case: But, 
against the servants of the Crown, as such, and merely to en- 
force the satisfaction of claims upon the Crown, it is an estab- 
lished rule that a mandamus will not lie. I call this an estab- 
lished rule. I believe it has never been broken in upon The 
doctrine is well illustrated by that decision and by the cases 
therein mentioned, but is even more fully expounded in Be- 
gina v. Lords Commissioners of Treasury. The principle is 
that the Court cannot claim even in appearance to command the 
Grown, and where an obligation is cast upon the principal the 
Court cannot enforce it against the servant merely as such. Be- 
fore mandamus can issue to a public servant ii must, there- 
fore, be shown that a duty towards the applicant has 
been imposed upon the public servant by statute so that 
L can be charged thereon, and independently of any duty 
„Mob » h. m., ow, to th. Orowo^ h.. pnno.p.l. me- 

ther the Commissioner of Income-tax, either g 
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ally or under Sec. 66, sub-seo. 6, of the Income Tax Act, is in this 
position as regards the refund of tax paid under an invalid assess- 
ment is the question raised by cl. {g) of Section 45 of the Specific 
Belief Act. This their Lordships do not find it necessary in the 
present case to decide ; nor do they discuss the question whether 
in view of what Load Phillimobb said in Alooek Ashdown and Oo, 
Ltd. y. Chief Sevenue Authority the assessees were in any diffi- 
culty by reason of Section 106 (2) of the G-overnment of India 
Act, or had any other specific and adequate legal remedy : (of. cl. 
(d) of Section 45 of the Specific Belief Act, Section 67 of the In- 
come Tax Act, Section 32 of the Government of India Act). Be- 
fore the assessees had brought their application on August 23, 1934, 
there was in existence the order under Section 49-A based upon 
the fresh assessment of February 20. To get rid of that order it 
was necessary that proceedings should be taken under Section 27, 
and it was not open to the assessees to apply to the Court direct for 
an order setting aside that assessment or the set off made there- 
under. The assessee’s application had contained els. (5) and (c) 
whereby an order was asked directing the Assistant Commis- 
sioner to dispose of the appeal and the Income tax Officer to 
dispose of the application under Section 27. No order was made 
by the learned Judges of the High Court in respect of cl. (o) of the 
application and their Lordships do not consider that it was open 
to the learned Judges of the High Court to direct a refund to be 
made, or the necessary steps to be taken in that regard, so long 
as the fresh assessment stood. Their Lordships are, therefore, of 
opinion that the order of the High Court dated September 19, 1934, 
should be set aside and that the parties should pay their own costs 
of that application. They will humbly advise His Majesty to that 
effect and that subject thereto this consolidated appeal shonld be 
dismissed. 

The Commissioner of Income tax, Bombay Presidency and 
Aden must pay to the Bombay Trust Corporation, Limited, two- 
thirds of their costs, in the consolidated appeal. 

Appeal dismissed. 

Solicitor for the Appellants : — Solicitor, India Office. 

Solicitor for the Bespondents: — Linklater and Paines. 
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[In the High Ooubt of MadbasJ 
THE SEOEETARY OF STATE FOR INDIA 

27 . 

V. M. MEYYAPPA CHETTIAR. 

Vabadaohabiab and Stodabt, JJ. 

May 1, 1936. 

J UBISDIOTION OF OlVIL COUBT — SuiT TO DeOLABB ASSESS- 
MENT Illegal on the Gbound that Assbbseb was not Residing 
IN Bbitish India — Maintainability — Finality of Decision of 
Income Tax Authobitibs on the Question of Ebsidenob — 
Absbncb of othbb Remedy — Effect — Indian Income Tax Act 
{XI of 1922), Secs. 4, 63 (4), 80, 67. 

In respect of matters which the Income Tax Act has left to be 
determined by the income tax authorities their decision cannot be 
questioned by a suit in the Civil Court. 

The plaintiff who was assessed to income tax in British India 
on the income received by him from his business in Saigon (Burma) 
instituted a suit for a declaration that he was not liable to be 
assessed U 7 uler the Indian Inco^ne Tax Act inasmuch as he was7ioi 
a resident of British India hut was permanently residing in Fre^ich 
territory whe 7 i the income accrued to him. The %7icome tax 
authoirities had found after proper enquiry that he was residing 
m British India during the period in question and had assessed 
him to income tax accordingly : that the assessing authorities 

had power to determine the question whether the plaintiff resided 
m British hidia, and as they had found after due enquiry tha\ 
he was a resident of British India^ the Civil Court had no jurisdim 
ction to e^itertam the suit. Held, further , that the fact that the 
assesses had been assessed under Sec, 28 (4) and had no other re- 
medy would not give him a right to maintain a suit of this nature 
in the Civil Court, 

[Case law discussed]. 

Appeal against the order of the Court of the Subordinate 
Judge of Devakotta dated 25th January 1934 made in Appeal 
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Suit No. 36 of 1933 preferred against the decree of the Court of 
the District Mansif of Devakotta in 0. S. No. 236 of 1931. 
[A.A.O. No. 99 of 1984]. 

The facts are stated in the judgment. 

The Government Pleader for the Appellant. 

Bajah Iyer and F. Bamaswami Iyer for the Eespondent. 

Yabadaohabiab, J. — This appeal arises out of a suit for a 
declaration that the plaintiff is not liable to be assessed to in- 
come tax on the income received by him from his business in 
Saigon and for recovery of tax levied from him for the years 
1929-30 and 1930-31. The first issue in the case raised the ques- 
tion whether the suit was not barred by Section 67 of the Income 
tax Act, XI of 1922. Dealing with this point as a preliminary 
issue, the District Munsif dismissed the suit as barred by that 
section. The Lower Appellate Court was of opinion that the 
suit would be maintainable if the assessment was ultra vires 
or had been made without jurisdiction. In view of the allega- 
tions in the plaint, it held that the court must decide on 
evidence whether the plaintiff was permanently residing in 
French Territory, as, in that case any income there received 
by the plaintiff from the Saigon business would not be income 
assessable under the Act. It recorded a concession by the 
plaintiff’s vakil that issue (6) in the case, viz.^ “Whether the 
assessment was made without giving the plaintiff an opportunity 
to prove his contentions” could not be tried by the civil court. 
Issue (6) (a) raised the question of fact, “whether the plaintiff 
had ceased to reside in British India, and whether he had no 
assessable income in British India”. The other issues were con- 
sequential. The lower appellate court accordingly remanded the 
suit for trial of issue 5 (a) and for findings on the other issues m 
the light of the finding that may be come to on issue 5 (a). 
Against that order of remand, this appeal has been preferred by 
the Secretary of State. 

In view of the arguments urged before us, it is necessary to 
refer to a few facts appearing from the documents put in evi- 
dence as bearing on the preliminary issue. The plaintiff was at 
one time admittedly a resident of Palavangudi in the Ghettinad 
(Bamnad District) but his case was that from 1926 he had been 
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pecmanently residing at Pondicherry in French territory and 
that after a partition in his family in 1928, he had no proprietory 
interests, business or assets anywhere in British India. In 
October 1929 the plaintiff’s agent appeared before the Income- 
tax Officer and put forward this contention. For reasons re- 
corded in Exhibit 1, that officer declined to accept that plea. 
He was of opinion that the plaintiff’s residence out of British 
India was only temporary, that bis wife was living in Chettinad 
and that he had a right to share in the family house in Chetti - 
nad after his father's death. An appeal against Exhibit I proved 
infructnons ; and as the plaintiff did not make any return in 
respect of his income or produce his accounts in spite of several 
adjournments, he was assessed under Section 23 (4) of the Act 
on a sum of Bs. 8,100, being the amount disclosed by the ac- 
counts of the partnership to have been remitted to him : (Yide 
Exhibit II). 

For the next assessment, there was no appearance by or on 
behalf of the plaintiff before the Income Tax Officer. The steps 
taken to serve notices on the assessee are detailed in Exhibit III. 
On default of appearance in spite of these steps, the assessment 
had again to be made under Section 23 (4). But as, in the mean, 
while, the assessee had sent a notice of suit to the Commis- 
sioner of Income Tax on 26-11-1930, the Income-tax Officer re- 
ferred in his order (Exhibit III) dated 4-3-1931 to the materials 
on which he came to the conclusion that the plaintiff must be 
regarded as residing in Falavangudi. In addition to the circum- 
stance stated in Ex. I, he referred to the fact that the plaintiff’s 
wife was living in Falavangudi in a house which he believed was 
purchased by the plaintiff in her name and that from an affidavit 
filed by that wife it appeared that plaintiff celebrated his daugh- 
ter’s marriage in that house in the year SuTsla (1929-30) and 
that the plaintiff occasionally used to come and stay with her in 
that house. 

In the circumstances above stated, two contentions have 
been urged before us in support of ihe Government’s appeal : (i) 
that the bar enacted by the first part of Section 67 of the' In- 
come-tax Act of 1922 is absolute and unqualified ; and (ii) that 
the legislature had left it to the income-tax authorites to decide 
both questions of fact and law, that appropriate remedies by 
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way of appeal and reference (inclnding a reference to the High 
Court on points of law) have been provided in the Act and that 
it could not therefore be the intention of the legislature that 
civil courts should in a separate suit be at liberty to examine 
the correctness of the conclusions arrived at by the Income-tax 
autl^orites. 

Before dealing with the decisions cited before us, it is ne- 
cessary to emphasise the fact that, in some of them, the question 
of exclusion of the Civil GouiYs jurisdiction had to be dealt with 
merely on general principles and in the absence of a statutory 
prohibition, while in others the decision turned upon the scope 
of the prohibition, enacted by statute. In the former class of 
cases, reliance has naturally to be placed on the general scheme 
of the law creating or empowering the authority whose acts are 
sought to be challenged. The observations of the Judicial Com- 
mittee in The Colonial BanJe of Australia v. Willan (L. E. 
6 P. C- 417) are frequently referred to, as defining the limits of 
the civil court’s powers of intervention. But even in applying 
these observations, it seems to me unwarranted to assume that 
in all cases in which a prerogative writ can, according to those 
observations, issue from a superior court, there must also exist a 
right of civil suit in the ordinary courts of the laud. 

Whenever the right sought to be vindicated is not a creature 
of the statute itself but a common law right relating to the per- 
son or property of the subject, coui'ts start with the presumption 
that there must be a remedy in ordinary courts and insists on 
every clear and unmistakable indications of an intention to curtail 
or exclude the same ; and in this connection a distinction has been 
formulated between questions affecting the jurisdiction of the 
statutory authority and matters affecting the correctness of its 
decision. Even under the head of jurisdiction, a further refine- 
ment has been recognised, as indicated in the Judgment of Lord 
Bshbb in Queen v. Commissioners for Special Purposes of the In- 
come tax (21 Q. B. D. 319), according as the statute in question 
does or not entrust to the statutory authority itself jurisdiction to 
determine whether or not the preliminary state of facts essential 
to give it jurisdiction to act under the statute exists. In Peg v. 
Belton (1 Q.B. 66) which is referred to with approval in L. E. 
6 P. 0. at page 443 and numerous later decisions, it was 
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observed that the test of jurisdiction (for this purpose) was whe- 
ther or not the authority in question ** had power to enter upon 
the enquiry, not whether its conclusions in the course of it were 
true or false/* The court explained the principle by adding 
that it might be shown that the tribunal had no authority to 
commence the enquiry “ inasmuch as the question brought be- 
fore them was not one to which their jurisdiction extended ;^and 
this, although by mis-statements they have made the proceedings 
on the face of them regular.” 

In cases where the relevant statute contains a specific pro- 
vision limiting or excluding the jurisdiction of civil courts, the 
determination of the ambit of civil court's jurisdiction must 
prima facie rest upon the language used in the excluding provi- 
sion. Even here, when the language is not sufficiently definite 
or comprehensive, its interpretation is naturally influenced by 
the presumption against the intention to oust the jurisdiction of 
civil courts, especially when personal liberty and rights of pro- 
perty are concerned. One well known class of cases where the 
statute law has advisedly enacted only a restricted exclusion of 
civil jurisdiction is that relating to taxation by local or munici- 
pal bodies. (Of. Section 364 of the Madras District Municipali- 
ties Act of 1920 and Section 228 of the Madras liocal Boards 
Act of 1920 which preclude the challenge in a civil court of any 
assessment etc., ^provided that the provisions of the Act have 
been in substance and eilect complied with). The result of such 
language is practically to assimilate this class of cases to those 
where the statute contains no express words of exclusion of civil 
courts' jurisdiction [cf. Navadip Chandra Pal v. Purnananda 
Saha (3 0. W. N. 73) and Chairman, Oiridhi Municipality v. 
Sirish Chundra Mozumdar (I. L. E. 36 Cal. 869) which turned 
on Section 116 of the Bengal Municipal Act which merely said 
that no objection shall be taken to any assessment or rating in 
any other manner than in this Act provided]. 

Even where the words of exclusion in the statute are posi- 
tive enough to exclude a writ of certiorari, the Judicial Committee 
made a reservation in (L. E. 5 P. C. 417) in respect of manifest 
defect of jurisdiction or fraud of the party. Whatever may be 
the disinclination of the legislature in England against enacting 
a total exclusion of the civil courts’ authority or of English courts 
I— 44 
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in inferring it, such exclnsion is not unknown in ihis oounti'y. 
The decision in Spooner v. Juddow (4 MJ.A. 853) is an instance 
in point, (See also Oovindarajulu Naidu y* Secretary oj State^ 
I. L.’B. 60 Mad. 449). The point for decision in 4 M. I. A. 863 
related to the immunity of officers acting in excess of their 
powers in the administration of revenue law, similar to that pro- 
vidSd for in the 2nd part of Section 67 of the Income tax Act ; 
but their Lordships* observations, it was said, are equally appo- 
site to the question arising under the first part of the section. 
The case is of special significance in view of the strong opinion 
expressed by Sir Erskine Perry (in the Supreme Court) in favour 
of the maintainability of the action. The learned Chief Justice 
referred to the interpretation placed by the Judicial Committee 
in Calder v. HalJcet (2 M J.A. 293) on 21 Geo. Ill, c. 70, Sec, 24 
and added * if jurisdiction does not exist in the Supreme Court to 
correct wrongs of this kind, it exists nowhere ’ : (see footnote on 
page 362 of 4 M. I. A. 363, Mr. Sanjeeva Bow’s edition of the 
Indian Beports). And yet their Lordships held against the 
jurisdiction of the Supreme Court, adding, “whether the plaintiff 
might have redress before any other tribunal can only be 
material in a doubtful construction of the statutes.” If tlie 
jurisdiction of the Court is clearly taken away 'our decision’ they 
said ‘ could not be influenced by the consideration that the 
plaintiff is left without remedy.* 

In Venkataratnam v. Secretary of State for India (I. L. E. 
63 Mad. 979) the exclusion of juriscfiction by Section 110 of the 
Government of India Act, 1916, has been held to exclude even 
the jurisdiction to issue a writ of certiorari. Whether the High 
Court can issue a writ of certiorari on an Income tax Officer in 
the mofussil, is a question beset with greater difficulty [see In re 
Nataraja Ayyar (I.L.E. 36 Mad. 72) and O.M.P. 2544 of 19861 J 
but one cannot on that account recognise a right of suit in con- 
travention of the declared policy of the Legislature. 

In the interpretation and application of taxing statutes, the 
distinction between liability to assessment and the method or 
quantum of assessment has long been recognised in the Land 
Eevenue law of this country. After a review of the relevant 
statutory provisions, it was pointed out by a Full Bench in 
Fahaviidannissa JBegum v. I'he Secretary of State for India 
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Mi Council (14 Cuil, 67 afe page 84) that the former question had 
always been treated as and declared to be a matter for courts of 
justice. The same distinotion was recognised in Section 58 of 
the Madras Revenue Recovery Act which excludes from the 
cognisance of Civil Courts only — questions as to “ rate of land 
revenue or as to the amount of assessment.’* In 14 Cal. 67 
the question was raised whether any and what departure^had 
been made from this underlying principle by Act IX of 1847, 
either by reason of its general scheme or by the specific provi- 
sion in Section 9 which enacted that 'no suit or action in any 
courts of justice shall lie against the Government or any of its 
officers on account of anything done in good faith in the exercise 
of the powers conferred by this Act.’ The majority approached 
this question from the point of view that because of the declared 
policy of the Indian Legislature for at least 66 years, they should 
not adopt a construction involving a departure from it unless the 
Legislature had expressed such intention in clear and unmistak- 
able language. As regards Section 9, they held that it only re- 
ferred to suits for damages. This method of approach was ap- 
proved of by the Judicial Committee on appeal in The Secretary 
of State for India in Council v. Fahomidannissa Begum (I.L.R. 
17 Cal. 690) and with reference to Section 9, their Lordships 
observed full effect can be given to this section without holding 
that Itdejadves the owner of a permanently settled estate of that 
right of appeal which is given to him in order that he may have 
determined in a Civil Court the justness of the demand of the 
Revenue aubhorities.” The language of Section 9 was in effect 
limited by their Lordships in view of the previous state of the 
law and they added (on page 606) if it had been intended to take 
away from the proprietors of estates the power by application to 
the courts to obtain immediate redress in any case in which the 
revenue authorities shall violate or encroach on the rights secured 
to them by the permanent settlement, it would have been done in 
express terms and not by such enactments as are contained in the 
Act of 1847.” 

Pausing for a moment, to compare Section 9 of Act IX of 
1847 with Section 67 of the Income tax Act, 1922, I may point 
out that the exclusion in the Income tax Act cannot be explained 
away as relating only to suits for damages, because the section 
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consists of two parts, of which the latter alone may be said to 
correspond to Section 9 of Act IX of 1847. The 6rst part in 
terms provides that no suit shall be brought in any civil court to 
set aside or modify any assessment made under this Act”. Sub- 
ject to the controlling effect of the words ‘ made under this Act,* 
here can be little doubt that the exclusion of the jurisdiction of 
the «ivil court is almost absolute. Can it be suggested that there 
is anything in the history of this branch of law which, as in the 
case of land revenue law, would justify the court in limiting the 
scope of this exclusion ? I am not aware of any such considera- 
tion. 


On the other hand, in the English system from which the in- 
come tax law has been borrowed, it was settled as early as in Allen 
V. Sharp [(1848) 2 Ex. 362] that legislative policy as well as con- 
siderations of expediency pointed to the propriety of treating 
the assessment by the assessing authorities as final and conclu- 
sive unless appealed from in the manner pointed out by the 
Statute. It is true that in Kensington Income tax Commissioners 
V. Aramayo [(1916) 1 A.C. 216 afl&rming the decision in Bex v. 
Kensington Income tax Commissioners (1914) 3 K.B. 429 at 447] 
it was decided that * Prohibition ’ will lie and is an appropriate 
remedy if the Commissioners acted without jurisdiction. The 
case there was clearly within the principle of Beg v. Bolton 
(supra) because, according to the law, only certain specified Com- 
missioners could assess a person to income tax in respect of pro- 
fits derived from foreign possessions. Even on the facts found 
or assumed to exist, the court held that the particular Com- 
missioner whose proceedings were sought to be restrained had 
no jurisdiction to proceed with the assessment, as he admittedly 
was not one of those specified in the Acts as competent to deal 
with such profits. The sense in which that decision must be 
understood was explained in The King v. Bloomsbury Income tax 
Commissioners [ (1915) 3 K.B. 768]. When it was argued that 
the Commissioners had no jurisdiction to make or proceed upon 
the assessment, because, according to the petitioner’s conten. 
tion, he was not chargeable to income tax, and it was further 
contended that the Commissioners could not give themselves 
jurisdiction to assess a person by determining in the first instance 
that he was chargeable when in fact he was not, the Lord Chief 
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Justice (Lord Beading) reviewed the history of the income tax 
law and after referring to Allen v. Sharp [1848, 2 Ex, 352] held 
that “ the scheme of the legislature is to entrust the decision of 
the facts to a tribunal of persons specially selected for the 

locality reserving always to the individuals the 

right to have the Commissioner’s decisions on points of law re- 
viewed by the courts. The obligation is placed for reasons of 
expediency upon the person assessed to appeal to the Commis- 
sioners if he wishes to rid himself of an assessment which is, in 
his view, based upon wrong conclusions of fact”. The only 
qualification added is that the assessing authorities should have 
materials before them on which they could honestly come to a 
conclusion against the assessee. “ Once that conclusion is reached , 
it follows that they had jurisdiction to decide all questions 
of fact Avory, J., observed that “ in such a case, it is an 
erroneous application of the formula to say that the tribunal 
cannot give themselves jurisdiction by wrongly deciding certain 
facts to exist, because the legislature gave them jurisdiction to 
determine all the facts including the existence of the preliminary 
facts on which the further exercise of their jurisdiction 
depends Both Avory, J., and Lush, J., make it clear that a 
writ of prohibition may issue if the assessing authority had 
never satisfied itself that a person was chargeable or bad acted 
without any enquiry or if its belief was founded on an obvious 
and manifest mistake in law. Mr. Rajah Iyer referred to an 
observation of Shearman, J., in Bex v. Swansea Income 
tax Commissioners, (1926, 2 K.B. at page 260) to the effect that 
“ there may be cases in which prohibition may be obtained 
where the applicant shows that he is not liable to the jurisdiction 
of the Commissioner at all Read in the light of other deci- 
sions and of the remarks of the other learned Judges who look 
part in that very case, this observation can only refer to cases 
like (1916 1 A. C. 215) where even on undisputed facts or facts 
assumed by the Commissioner, they would have no jurisdic- 
tion. 

Whatever might be said of the Indian Income tax Act of 
1886, there can bo little doubt that the Indian Acts of 1918 and 
1922 must in view of their elaborate provisions and safeguards, 
be interpreted in the light of the principles above set forth as 
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underlying the English Income tax Law. As I have already 
indicated, it may bo open to doubt whether an ordinary civil 
action will lie in all cases in which and in all circamstanoes un- 
der which a writ of oeriiorari or prohibition may issue from a 
superior Court, But it certainly cannot be said that an assess- 
ment may be challenged by a civil suit even in circumstances m 
whiSh a writ of certiorari or of prohibition will not be available. 
According to the facts which have been set out at the commence- 
ment of this judgment, the present case is one in which the As- 
sessing Officer did make an enquiry as to the facts relating to the 
plaintiff’s residence in British India and there is no reason to 
think that he did not or could not honestly come to the conclusion 
that the plaintiff was a resident of British India (c/. Bogers v. 
Inland Bevenue^ 1 Tax Oases 1225) and received in British India 
the income remitted from Saigon. In this view the plaintiff*B 
suit must fail. 

Mr. Rajah Iyer contended that according to the scheme of 
the Income tax Act, it must not be held applicable to a non- 
resident assessee who disputed his liability to be assessed and 
that it did not entrust to the Revenue authorities the right lo 
decide the question of his liability and much less the right to de- 
cide it finally. I am noi able to accept these contentions. In 
(1915) 3 K. B. 768 already referred to, it was laid down, on the 
authority of Allen v. Sharp that the procedure under the Act ap- 
plied as much to a person who contended that he was not charge- 
able as to one who admitted that he was chargeable, but com- 
plained of the manner or extent of assessment. The provisions 
of Sections 42 and 44 A of the Indian Act clearly contemplate 
assessments being imposed on income accruing to non-resident 
foreigners and there is no reason why the assessing authority 
should not have the power to decide a disputed question of re- 
sidence or receipt in British India for the purpose of clauses 
1 and 4 of Section 4 if it could and must decide disputed ques- 
tions under Sections 42 and 44 A. The notice under Section 22 
clause (2) of the Act must be issued to all persons who, in the 
opinion of the Income tax Officer, are in receipt of an income 
liable to tax and if a person thus served disputes his liability, I 
think it is his duty to put forth his objection before the assessing 
authorities. Section 30 makes it clear that one of the grounds 



1936] SECY. OF STATE FOR INDIA t?, MEYTAPPA OHBTTIAB 361 

of appeal contemplated by the Act is the assessee’s denial of 
liability to be assessed under the Act. I see no reason to limit 
the scope of the denial there contemplated to the exceptions 
enumerated in Clause (3) of Section 4. That a denial of liability 
on the ground of non -residence may be raised in the course of 
assessment proceedings is shown by Comfnissioners of Inland 
Revenue v. Lysaght^ (1928 A. C. 234 on appeal from (1927) 3 
K. B. 56), See also Bex v. Marylebone Income tax Gommission- 
era (18 Tax Cases 740). 1928 A. 0. 234 also shows that in certain 

circumstances and subject to certain limitations the question of 
residence may be a question of law fit to be referred to the High 
Court for its opinion. (See also Levene v. Commissioners of In*- 
land Revenue, [1928 A. C. 217]. Mr. Baja Iyer also contended that 
as tlie plainiifi! did not appear before the Income tax Officer he 
could not have applied to the Assistant Commissioner under 
Section 30 ; but I fail to see how that circumstance can affect the 
construction of the Act as to the scope of the matters to be decided 
by the assessing authorities. 

It is not necessary for the purposes of this case to decide 
whether the language of the Section 67 of the Act of 1922 is clear 
or comprehensive enough to exclude a suit even in cases like those 
instanced by Avory and Lush, JJ., in (1916) 3 K. B. 768 as fit 
cases for the Court’s interference by writs of certiorari or prohibit 
tion. The answer to that question will in some measure depend 
upon the construction to be placed on the expression “ made under 
this Act ”, occurring in the section. 

As observed by Muthuswami Iyer, J., inFewX:a^a v. 
du (I.L.E. 12 Mad. 176) with reference to similar language in 
Section 69 of the Madras Bevenue Eecovery Act * the section pre- 
supposes that certain proceedings were professedly taken under 
the Act and that there might be a valid claim to redress on 
the ground that they were not in accordance with the pro- 
visions of the Act.’ The question (which was left open in that 
case) is whether the proceedings contemplated are those which 
are vitiated by mere errors of procedure or include those taken 
without jurisdiction. Later decisions relating to sales for arre- 
ars of public charges have proceeded not so much on the con- 
struction of this or like expressions but on the broad ground that 
sales not warranted by the statute are void and do not therefore 
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require to he set aside within the shorter period of limitation : 
C* Balakrishnan Das v, Simpson (1. L. R. 26 Cal. 833), Marak* 
kolundayammal v. Secretary of State for India in Council (I.L.E. 
56 Mad. 876}- In Fischer v. Ttcigg (I.L.E. 21 Mad. at p. 368), a 
case under the District Municipalities Act, it was observed that 
‘ an^imposition which is expressly prohibited by the Act cannot 
be deemed to be made under the provisions of the Act The 
principle thus stated may perhaps be unexceptional but its appli- 
cation will not always be easy. Take for instance, the first excep- 
tion provided for in clause (3) of Section 4 of the Income tax Act 
of 1922, i.e., that in the case of property held in part in trust for 
religious or charitable purposes, the income applied thereto shall 
not be taxed. Suppose the income tax authorities on the materials 
before them held that only a certain amount has been so applied 
but the assessee contends that a large portion of the income 
has been applied for the purposes of the trust ; could it have 
been intended that such a dispute might be agitated in a regular 
suit ? 

Turning for a moment to the language of Section 67 of the 
Income tax Act of 1922, it is obvious that the second part of the 
section relating to the immunity of Government and its ofiicers 
must cover not merely acts authorised by the Statute but also acts 
done without iurisdiction but in the bone fide belief that they were 
authorised (of. the fuller language employed in Section 1 of Act 18 
of 1860). Mr. Rajah Iyer suggests that this wider import is to be 
derived from the expression * intended to be done * in that part of 
the section, but it seems possible that the word ‘ intended ’ was 
used only to signify ‘futurity’ so as to preclude suits for injunc- 
tion in respect of proceedings ‘ intended ’ to be taken by the income 
tax authorities. 

Amongst the reported cases under the Indian Income tax 
Acts brought to our notice, the only instance in which the as- 
sessee’s suit succeeded is the decision of the Bombay High Court 
in Haji Bahmatullah Eaji Fir Mahomed v. The Secretary of 
State for India (92 I. 0. 351). The decision turned on Section 
39 of Act II of 1886 which was substantially in the same terms 
as the first part of Section 67 of the Act of 1922 and the learn- 
ed judges categorically laid down that ‘ if the assessment is 
clearly ultra vires we do not think the provisions of that Act 
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will apply\ There was no farther discussion of the question of 
jurisdiction and the rest of the judgment deals only with the pro- 
priety of the assessment. The ground of denial of liability in 
that case no doubt was that the profits did not arise or accrue in 
British India but the rival contentions would seem to have turn- 
ed on a point of law, the facts not being in dispute ; and the 
learned judges held that on the facts stated ‘the profits accrued 
in the Baroda State’. The case is accordingly of no help to the 
present plaintiff, though it is an authority against a total denial 
of a right of suit. The Act of 1896 contained no provisions corres- 
ponding to the second part of Section 67 of the present Act which 
1 have referred to above as throwing some light on the construe 
tion of the first part : nor did it contain the safeguards enacted in 
the present Act, by way of a right of appeal (under Section 30), 
reference to a Board of Referees (under Section 83A) and refer- 
ence to the High Court with a right of appeal to the Privy Coun- 
cil, under Sections 66 and 66A. I am not prepared to assume that 
the existence of these provisions indicating an elaborate special 
procedure would have made no difference in the opinion of these 
learned judges. 

In In re Bamjidas Mahaliram (62 Cal. 1011 ; 1936 I.T.R. 26), 
the discussion related to writs of certiorari and prohibition. The 
decision emphasises the significance of the fact that in the Act 
itself ‘there is machinery by which the assessee may bring the 
matter before the Court and he can no longer contend that he 
has no specific or adequate remedy.’ It is true that on page 1033 
the learned Judge observes that it is not for the Income tax Officer 
to decide whether the state of facts contemplated by Section 34 
exists and ‘‘if he reopens the assessment without their existence 
he is acting without jurisdiction.” But the context suggests 
that the learned Judge made that observation with reference 
to the nature of the special provisions in Section 34 ; otherwise 
he would not have left unanswered the argument based on 21 
Q. B. D. 313 and King v. General Commissioners for Taxes for 
the District of Glerkenwell^ [(1901) 2 K. B. 879]. The remark 
that English decisions are not authoritative on the construction 
of the Indian Income tax Act was directed to the argument that 
the assessing officer’s functions are only ‘administrative ’ and not 
‘judicial,’ 
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In Secretary of State for India in Council v, -4. H. Forbes 
(A. L R. 1929 Pat. 361) the actual decision was in favour of the 
Government, but the learned judge affirmed the principle that if 
a statutory authority purports to exercise its powers on what is 
not according to law the subject-matter of these powers the Court 
will interfere ‘because the authority is not acting under the statute 
and*s not protected thereby.* The reference to Chairman of Gm- 
dhi Municipality v. SirisJi Chander Mozumdar^ (12 C.W.N. 709 ; 
35 Cal. 859) and the quotation made from that judgment suggest 
that the learned judge did not in the circumstances find it necessary 
to keep apart the two classes of cases in one of which the exclu- 
sion of the Civil Court’s jurisdiction is enacted in much more 
restricted terms than in the other. 

lu Bajah of Bamnady. Secretary of State for India, ((LL.R, 
52 Mad. at pa»ges 17 and 18) it was no doubt stated that where 
a '‘certain income is outside the scope of the Act, such as agricul- 
tural income or income not earned in or brought into British 
India, any assessment in respect of such income would be outside 
the scope of the Act and a civil suit to recover it would not be 
barred” ; but the observation was obiter and it became unneces- 
sary to pursue the matter as the assessee’s suit failed on another 
ground. Further, no reference was made to the possible distinction 
between cases in which the item of income was even on the ad- 
mitted facts outside the scope of the Act and those in which the 
assessing authorities had to decide on evidence, whether it was 
within the Act or not. Dayaram Bamdas v. Secretary of State 
for India, (78 I.O. 940 ; AJ.B. 1926 Sind 130) likewise contains 
only a dictum that if the Income tax authorities had assessed any- 
thing but ‘income’ or had levied assessment on the classes of in- 
come exempted by the Act they would have overstepped the limits 
of their jurisdiction and the assessment would not have been un- 
der the Act. Dr. B, N, Singlia v. Secretary of State for India in 
Council, (I.L.E. 5 Rang. 826) adds very little, beyond referring to 
the distinction between * erroneous ’ assessment and ' ultra vires ’ 
assessment. 

In Forbes v. Secretary of State for India (I. L. R. 42 Gal. 
151) there appears a concession by Counsel m the course of 
the argument (see page 163) that if the Collector assesses any- 
thing but income, he acts beyond his jurisdiction but on the 
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nexl} page he is reported to ha^e maintained that it is for the 
Collector to determine who is chargeable and that the Civil 
Courts have no jurisdiction to determine that question. The 
Judgment reflects this line of argument ; it is however note- 
worthy that when counsel was referred to Eameswar Pershad v. 
The Chairman of Bhahua Municipality^ (I. L. B. 27 Cal. 849) 
he pointed out what I have already indicated that the proviSons 
of the Income tax Act are difiCerent from those of the Municipal 
Act. The learned Government Pleader claimed that I. L. E. 
48 Cal. 161 was a direct authority in his favour even for the 
purposes of the present case, because he said, in both cases the 
question must be held to relate to the person chargeable ; but 
this ignores the fact that in the Calcutta case the income was 
admittedly assessable whereas in the present case the income 
will not be within the Act at all if the plaintiff’s contention as 
to his residence is true. The learned Judges however recognised 
the principle that in respect of matters which the Act has left to 
be determined by the assessing authorities, their decision cannot 
be questioned by a separate suit. As I have held that in the 
present case also, the assessing authority had power to determine 
the question of the plaintiff’s residence in British India and the 
consequent receipt of the profits here, the plaintiff’s suit must 
fail even according to the principle of the Calcutta decision. 

The appeal is allowed and the plaintiff’s suit is dismissed with 
costs throughout. 

Stodabt, J. — This appeal arises out of a suit filed by the 
respondent Meyyappa Chetty in the Court of the District Munsif^ 
Devakottai. The plaintiff is a merchant having a business in 
Saigon. He was assessed to income tax in British India on pro- 
fits of this business brought into British India in the years 
1929-30 and 1930-81. Such profits are chargeable only if they 
are received in or brought into British India in the years 
1929-30 and 1930-31. Such profits are chargeable only if they 
are received in or brought into British India by a resident in 
British India. See Section 4, sub-section (2) of the Act. Plaintiff 
by his local agent contended before the Income tax Officer that 
he did not reside in British India, but the Income tax Officer 
found against him and required him under Section 22 to submit 
a return of his income. He did not do this and was assessed 
under Section 23, sub-section 4, and under Section 30 became 
debarred from the remedies provided by the Act : pamely, from 
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the right of appeal to the Assistant Commissioner and second 
appeal to the Commissioner ; and from the right conferred by 
Section 66 of having a reference made to the High Court. Inci- 
dentally it may be observed that plaintiff contended also that 
he had no property in British India, but he must have had some 
property which could be proceeded against for the realisation of 
the tax ; for he paid the tax. 

Plaintiff then filed this suit for a declaration that he was 
not liable to be assessed and to recover the tax paid by him. 
He contended that he was not a resident of British India but of 
Pondicherry in French India. He contended firstly, that the 
Income tax OfiS.oer had not conducted a proper enquiry into the 
question of his residence and that he had had no proper oppor- 
tunity of stating his case on this point ; and secondly, that the 
Income tax Officer was wrong in holding that he was a resident 
of British India. The first of these grounds is now given up. 
There is no doubt that the Income tax Officer did hold an en- 
quiry as to the question of plaintiff’s residence and decided that 
question to the best of his ability on the materials available. 
The learned District Munsif held that plaintiff’s suit was not 
maintainable being barred by Section 67 of the Act, the first 
part of which is “ No suit shall be brought in any Civil Court to 
set aside or modify any assessment made under this Act.” 

Plaintiff appealed to the learned Subordinate Judge of 
Devakottai who held on the contrary that if it was true that the 
plaintiff was not a resident of British India then the Income tax 
Officer’s decision on that point was wrong and the assessment 
based on that decision was not made ** under the Act ” and so a 
suit to set aside that assessment lay ; and in the result remanded 
the suit for trial of the issue Whether the plaintiff had ceased 
to reside in British India and whether he had no assessable in- 
come in British India.” Against that order of remand this appeal 
is preferred by the Secretary of State. 

The learned Government pleader for the appellant contends 
that the question of respondent’s residence was one which the In- 
come tax Officer had jurisdiction to decide ; that his decision on the 
point was thus made under the Act ; and that it cannot be challeng- 
ed by a suit injthe ordinary civil court but only in the manner 
provided by the Act. Learned Counsel for the respondent 
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argues on the other hand that in deciding the point wrongly, the 
Income tax Officer wrongly assumed jurisdiction and the assess- 
ment which followed on that decision was without jurisdiction* 
My finding is that the appellant’s case is supported by ample 
authority and that the appeal must succeed. 

The respondent does not dispute the general principle ,that 
when the Legislature sets up authorities and tribunals to deal 
with a certain limited subject-matter then a person aggrieved by 
an act done or decision made by such tribunal must have re- 
course to the remedies provided by the statute unless the act or 
decision complained of is done or made without jurisdiction or is 
in excess of jurisdiction. In the latter case he has recourse to 
the Civil Court ; his remedy in India being by way of suit, in 
England by one of the prerogative writs such as prohibition 
or cretioraru See Bobertson^s Civil proceedings by and against 
the Crown; and Halsbury^s Laws of England under the title 
Crown Practice, Chapters II to V, and the judgments of 
Banebs, L.J., and Atkin, L.J., in Bex v. Electricity Com^ 
missioners [ (1924) 1 K. B. 171 ] and more particularly the 
general observations of Atkin, L.J., at page 204 : “ Wher- 
ever any body of persons having legal authority to determine 
questions affecting the rights of subjects and having the duty to 
act judicially act in excess of their authority they are subject to 
the controlling jurisdiction of the King’s Bench exercised in 
these writs ” (p. 205). The point which we have to decide in 
this appeal is whether the decision which the Income Tax Officer 
made as to the residence of the respondent was made in excess 
of his authority. A question of that kind must obviously arise 
in all oases in which under the Income Tax Act the taxing officer 
has to decide whether any particular item of income is or is no^* 
chargeable. I may observe also that the exempting clause in the 
Income Tax Act, namely, section 67, and similar clauses in 
other Acts which protect acts done and decisions made by statu- 
tory authority do nothing more than enunciate the general prin- 
ciple. For instance Section 67 protects assessments made un- 
der the Act ”• It does not protect assessments made in excess of 
jurisdiction. 

This general principle is well establised in decisions of the 
Indian Courts. See the judgment of Mukbbji, J., in Chairman 
of Giridhi MunicipaUty v. 8» G, Mozumdar (I. L. B. 36 Cal, 
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859), where the question for decision was the validity of a tax 
levied on property. “ A corporation which is invested with 
authority to assess taxes, is really invested with quasi-judiciai 
power, and though its action when taken in conformity with 
the provisions of the law which created the authority, may not 
be liable to challenge in the Civil Courts, it does not enjoy a 
similar immunity when that action can be challenged on the 
ground that it has been taken either in excess of or in contra- 
vention of the powers conferred upon it by the Statute (page 
866). The Bengal Municipal Act which was then under con- 
sideration contained an excluding clause (Section 116) to the 
effect that no objection could be taken to any assessment or rate 
in any other manner than in the Act provided and this clause 
was strongly relied on by the Municipality on whose behalf 
it was contended that regular suit for cancellation of the assess- 
ment was not contemplated by the Legislature. On this point 
Mooeeeji, J., said ‘‘In my opinion this contention is not well- 
founded upon principle, and is not supported by any authority. 
The effect of .... . Section 116 was considered in the cases 
reported at 1898 0. W. N. p. 73 and I. L. E. 27 Oal. 849. In 
these cases it was pointed out that Section 116 does not take 
away the jurisdiction of the Civil Court in a case in which it is 
alleged and established that the assessment is open to objection 
on the ground that it is ultra vires, in other words it is only 
when the action of the Municipality has been exercised in con- 
formity with the powers conferred upon it by the Act that the 
Civil Court has no power to interfere *\ Again in a case in 
which the Standard Life Assurance Company sued the Munici- 
pal Council, Cocanada, to recover a sum levied on ib as profession 
tax it was held (I. L. B. 24 Mad. 205) (i) that the suit lay be- 
cause the Council had no authority to tax an insurance company, 
life insurance not being one of the businesses or trades 
in respect of which a tax might be levied and (2) chat the 
suit was not barred by the excluding clauses, namely, section 
101 of the District Municipalities Act, 1884. “ The assess- 
ment or demand of any tax, when no appeal is made as 
hereinafter provided and the adjudication of an appeal by the 
Municipal Council shall be final and Section 162 (2) “ No suit 
should be brought in any Court to recover any sum of money 
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collected under the authority of the Act provided 

that the provisions of this Act have been in substance and 
effect complied with”. Their Lordships say “The question 
really is whether when a company . • . . which is not tax- 

able under the act, is nevertheless taxed, it can be said that the 
provisions of the Act have been in substance and effect complied 
with”. In othei* words the immunity conferred on statutory 
aathorities by the provision which shuts out the jurisdiction of 
the Civil Court does not extend to cases where their decisions are 
ultra vires* 

The respondent here, as I have said, does not quarrel with 
the general proposition of law that the statutory authority is im- 
mune from suit so long as it acts in conformity with the statute 
and does not exceed its powers. What then is his position ? It 
is this. Before proceeding to make the assessment the Income 
Tax Officer had to decide whether or not the asses&ee resided in 
British India. Having wrongly decided this in the affirmative 
he wrongly assumed jurisdiction. Therefore the assessment was 
made without jurisdiction and is not protected by the general 
principle ; and is not protected by Section 67 either, since it was 
not made “under the Act”. The question for decision there- 
fore in this appeal is simply this : Had the Income Tax Officer 
jurisdiction to decide the point of the respondent’s residence? 
Then, if he did so after proper enquiry — for absence of proper 
enquiry has always been held to impair jurisdiction — his action 
in making the assessment in pursuance of that decision was not 
wrong. I must observe again that though the respondent raised 
the plea of absence of proper enquiry in the trial court, he 
abandoned it on appeal. The whole case of the respondent there- 
fore is that before proceeding to make the assessment, the In- 
come Tax Officer had to find that the respondent was a resident 
of British India and having wrongly found that as a fact, he 
wrongly assumed jurisdiction to assess this particular item of in- 
come and thus acted without jurisdiction in assessing it. 

Another point which arose in the course of the argument is 
this. Being a subject of a foreign state respondent claims to 
have been within his right in ignoring the requisitions of the 
Income Tax Officer that he should make a return of his income. 
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Section 30 of the Act debars him from the remedies provided by 
the Act. Is he therefore to have no redress in the courts of British 
India ? As will be seen hereafter there is ample authority for the 
position that the absence of any other remedy is not to be taken 
into consideration in deciding the question whether the decisions 
of a statutory tribunal are or are not final. That a statutory tri- 
bunSl or authority which has to arrive at a decision as to the exis- 
tence or non-existence of certain facts before proceeding to take 
further action under the statute^ is acting within its jurisdiction 
in making that decision and is immune from civil proceedings to 
quash that decision except such as are prescribed by the statute, 
is established beyond all controversy. 

In Bex V. Commissioners for Special Purposes of the Income 
Tax (21 Q. B. D. page 313) the question arose on the inter- 
pretation of the words “at the end of the year’*. The Commis- 
sioners for Q-eneral Purposes were empowered to grant certifi- 
cates for refund of income tax overpaid, on application made “at 
the end of the year”. Having done so in certain cases in which 
the applications were made long after the end of the year, the 
Commissioners for Special Purposes refused to honour the certifi. 
cates on the ground that they were granted without jurisdiction. 
It was held that the Commissioners for General Purposes had 
jurisdiction to decide whether in the circumstances the applica- 
tions were made in time. IiOBD Eshee (Master of the Bolls) 
dealing with this point observed : “When a tribunal or body 
which has to exercise the power of deciding facts, is first esta- 
blished by Act of Parliament, the Legislature has to consider 
what powers it will give that tribunal or body. It may in effect 
say that, if a certain state of facts exists and is shown to such 
tribunal or body, before it proceeds to do certain things, it shall 
have jurisdiction to do such things, but not otherwise. There it 
is not for them conclusively to decide whether that state of facts 
exists, and if they exercise the jurisdiction without its existence 
what they do may be questioned. But there is another state of 
things .... The Legislature may entrust the tribunal or 
body with a jurisdiction which includes the jurisdiction to deter- 
mine whether the preliminary state of facts exists as well as the 
jurisdiction, on finding that it does exist, to proceed further or 
do something more ^ . It is an erroneous application of 
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the formula, to say that the tribunal cannot give themselves 
jurisdiction by wrongly deciding certain facts, because the Legis- 
lature gave them jurisdiction to determine all the facts, includ- 
ing the preliminary facts on which the further exercise of their 
jurisdiction depends”. 

In a recent case JSeaj v. Bloomsbury Income Tax Commissions 
ers, [(1916)3 K. B. p. 768] where the question at issue was the 
legality of a surcharge made by the Commissioners on the report 
of a surveyor of taxes, it was contended on behalf of the appli- 
cant that the Commissioners could not give themselves jurisdic- 
tion by wrongly deciding that the applicant w as chargeable. 
Lord Esheb’s finding in the case just cited was emphatically 
affirmed. Lobd Beading, G. J., said ‘‘In my judgment dictum 
states accurately the principle applicable to such cases,” and 
again 

“In my view an examination of the Income tax Act shows 
that the scheme of the Legislature is to entrust the decision of 
the facts to a tribunal of persons specially selected for the loca- 
lity, and who are often in a better position than the Courts to 
determine the questions of fact The exigen- 

cies of the State require that there should be a tribunal to deal 
• • • . with all such questions and to decide them finally, 
- . - . The obligation is placed for reasons of expediency, 
upon the person assessed, to appeal to the Commissioners if he 
wishes to rid himself of an assessment which is in his view based 
on wrong conclusion of fact, and this obligation rests equally 
upon a person who contends that he is not chargeable as upon a 
person who admits that he is chargeable but not to the extent of 
the assessment made upon him.” 

Bex V. General Commissioners of Income Tax for Clerhenwell 
[(1901) 2 K. B. 879] was an application to prohibit the Commis- 
sioners from assessing certain profit to income tax on the ground 
that by an erroneous decision on the facts they were seeking to 
give themselves a jurisdiction which they did not possess. It 
was held that they were merely deciding facts going to the 
quantum of taxable liability and that the proper remedy was by 
appeal upon a case stated ; that is to say, the remedy provided 
by the statute. The Commissioners, having jurisdiction under 
the Income tax Act (1842) to assess a certain Company to income 

1—46 
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tax in respect of profits of a business carried on either wholly, 
or in part only, in Q-reat Britain, they had for the purposes 
of that assessment jurisdiction to decide all questions of fact 
necessary for ascertaining the amount of those profits, and there- 
fore prohibition would not lie. What the Commissioners had 
decided was that the profits of the Eastern Kodak Company 
carrying on business in the United States were technically the 
profits of the Kodak Company which carried on business in 
London. The Court refused to enter into the merits of this 
decision. 

Colonial Bank of Australia v. Willan [Privy Council Appeal 
Cases Vol. V (1873-1874) p. 417] is an interesting and authorita- 
tive case which is relevant here on two grounds. The appeal 
was brought from a judgment of the Supreme Court of Victoria 
which quashed an order made by a Court of Mines established 
under a statute called the Mining Statute. The order of the 
Court of Mines was that a certain company should be wound up 
forthwith under the provisions of the Mining Companies Limited 
Liability Act ; and was made at the instance of the Colonial Bank 
on the ground that the company owed it a large amount of 
money. The Supreme Court having been moved by writ of 
certiorari rescinded the order on the ground that it was made 
without jurisdiction as the company was not indebted to the 
Bank, which again depended on the question whether the debt 
was incurred with the authority of duly constituted officers of 
the company. The Judicial Committee held that the question 
of the existence of the debt was a question which the Judge of 
the Court of Mines was competent, in fact, bound to decide, that 
the Supreme Court could only come to the opposite conclusion 
upon a retrial of the question (which of course was inadmissible) ; 
and that the winding up order could not therefore be quashed on 
the ground that it was made without jurisdiction. See page 443 : 
‘*An objection that the Judge has erroneously found a fact, which 
though essential to the validity of his order, he was competent 
to try, assumes that having general jurisdiction over the subject- 
matter, he properly entered upon the inquiry but miscarried in 
the course of it. The Supreme Court cannot quash an adjudica- 
tion upon such an objection without assuming the functions of a 
Court of Appeal, and the power to retry a question which the 
Judge was competent to decide.” The second point on which 
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this decision is relevant to the present case arises from the fact 
that the Mining Statute contained a clause providing that no pro- 
ceedings under the Act should be removed or removable to the 
Supreme Court save as provided in the Act. The Judicial 
Committee held that this preventive clause did not operate to 
deprive the Supreme Court absolutely of its power to issue a writ 
of certiorari^ but merely controlled and limited its actioti on 
such writ: and expressed its opinion ihat in such cases the Court 
would interfere to quash an order only upon the ground of mani- 
fest defect of jurisdiction in the tribunal making it, or of mani- 
fest fraud in the party procuring it. See Halsbury^ Vol. 9, page 
862, para. 1468, in the title Crown Practice. ‘‘Although certiorari 
is taken away (by the statute) it may be granted when the in- 
ferior Court has acted without or in excess of jurisdiction, for in 
such a case the Court has not brought itself within the terms of 
the Statute taking away certiorari.^' This is the exact position 
contended for by the respondent here. Section 67 does not bar 
a suit to set aside an assessment made without jurisdiction 
for the reason that such an assessment is not made under the 
Act. 


The second main contention of the respondent h that being 
a foreign national he was entitled to ignore the requisitions made 
by the Income Tax Officer oailmg upon him to make a return of 
his income, under Section 30 of the Act. Having thus become 
debarred by the remedies provided by the Act by way of appeal 
and second appeal etc., he is left without remedy unless he can 
file a suit against the G-overnment to establish that he is not 
assessable to income tax. The fact that a person has no other 
remedy has however been held by the highest authority to be no 
answer to the objection that no action lies in the ordinary Civil 
Courts to challenge the act of a statutory authority so long as 
the latter acted within his authority. In Spooner v. Juddow 
(4 M. I. A. p. 353) which was an appeal by a Collector of 
Bevenue against a decision of the Supreme Court of Bombay 
mulcting him in damages in an action for trespass, it was held 
by the Judicial Committee that the action was barred by XXI 
Geo. Ill, c. 70, B. 8: “That the said Supreme Court shall not 
have or exercise any jurisdiction in any matter concerning the 
revenue etc.” It was also held, on the argument that the res- 
pondent had no other remedy as follows: “Whether the plaintiff 
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might have redress before any other tribnnal can only be ma- 
terial in a dombtfnl constmction of the Statutes and Charters 
establishing the Court in which the action was brought. If by 
these Statutes and Charters its jurisdiction is clearly taken away, 
our decision could not be influenced by the consideration that 
the plaintiff is left without remedy. 

• 

There is always a remedy of course for acts done or deci- 
sions made under colour of any particular statute when these acts 
are done or decisions are made without jurisdiction or in excess 
of jurisdiction. Muebbji, J., in Qiridhi Municipality v. 8. C. 
Mosumdar, cited above, indicates the particulars in which the 
jurisdiction of the quasi judicial tribunal may be defective or 
when it may be exercised in excessr (See page 866 of 85 Cal.). 
There may be a manifest defect of jurisdiction in the tribnnal 
that made the order such as in the case reported in (1916) 1 A.G. 
page 215, where an income tax assessee was assessed by the 
Commissioners for Kensington when on the facts stated he should 
have been assessed by the Commissioners for the City of London. 
There may be manifest fraud in the party obtaining the order. 
There may be something defective in the character or constitu- 
tion of the Court. Again the subject matter of the enquiry on 
which the decision was made may be outside the scope of the 
Act as in the Standard Life Assurance Company v. Municipal 
Oomeil, Coeanada, cited above. There may be the absence of 
some preliminary proceeding which was necessary to give juris- 
diction to the tribunal. For example take these cases where 
revision of property tax in a Municipalitiy is challenged on the 
ground that the prescribed formalities of publication etc., were 
not observed. The cases cited by the learned Counsel for Bes- 
pondent are examples of these principles and are no exceptions 
to the general rule. In H, 22. H, Tarmahomed v. Secretary of 
State (92 1. C. 851) the assessee had been assessed on profits 
which accrued in the native state of Baroda and were received 
by him in the native state of Gondal. Such profits are clearly 
outside the scope of the present Income Tax Act as they were 
outside the scope of the then existing Act II of 1886. On the 
facts of the case the Income Tax Officer had no jurisdiction and 
his fallacious reasoning that the profits were taxable because 
they accrued on the sale of grain which was grown in British 
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India and exported into Baroda was rejected. See aiso the obser' 
vations of the learned JnigeB in Baja of Bamnad Secretary 
of State for India (I. L. E. 62 M. page 12) “ if the tax was levied 
under the Act no doubt a snit would be barred but if the asses- 
ment was made in respect of an item of income which is not 
assessable under the Act, a civil suit would lie to recover it 
inasmuch as the ofScer making the assessment had no jurisdiction 
to make it. In cases in which the Income Tax Officer had to de- 
cide whether a certain item of income is assessable or not, his 
decision cannot be said to be ultra vires even if it is illegal. But 
where a certain income is outside the scope of the Act, such 
as agricultural income or income not earned in or brought into 
British India, any assessment made in respect of such income 
would be outside the scope of the Act; and a civil suit to recover 
it would not be barred by reason of S. 62.” For the converse 
proposition that no suit will lie when the Income Tax Officer is 
acting within his powers in making the assessment see Forbes v. 
Secretary of State (42 Oal. page 161). That was a case where 
the plaintiff Forbes contended that he was not liable to be as- 
sessed on profits received by him as an executor. Jbneins, C. J., 
said ‘*The Collector has come to the conclusion that the subject 
matter with which he was dealing was income, as admittedly it 
was, and so was subject to tax. He further determined that the 
plaintiff being the person to whom the income accrued was the 
person chargeable. In so determining he was exercising a juris- 
diction that was clearly vested in him by the Act, and I cannot 
see how it can be said that he purported to exercise a jurisdiction 
which he did not possess and so did not make an assessment 
under the Act. This is income which is liable to be taxed with- 
in the meaning of the Act. The Collector has determined that 
the plaintiff is a person chargeable and in so doing has acted with- 
in the limit of his jurisdiction. That being so it appears to be a 
case where according to S. 39 (which in terms is the same as S. 67 
of the present Act) it is right to say that the snit does not lie.” 

I agree therefore with my learned brother in holding that 
respondent’s suit was not maintainable. This appeal is allowed 
with costs. The order of the Lower Appellate Court is set aside 
and the decree of the trial Court restored. 


Aj^eal allowed. 



366 


INCOME TAX BBPOETS 


[1936 


[In Tee Laeoeb High Coubx.] 

HARNAND EAI HAEBHAGAT RAI 

V. 

COMMISSIONER OF INCOME TAX, PUNJAB AND 
N. W. F. P. 

Sib James Addison and Abdul Raseid, JJ. 

Jannaty 23, 1936. 

Bad Debt — Ween Debt Becomes Bad — Supficienot op 
Evidence — Absconding op Dbbtob, Effect of — Loan And 
Pabtnebseip — ^Indian Income Tax Act (XI of 1932), Sec. 10 
(2) (ix). 

The assessee advaneed large sums oj money to a contractor. 
On July 10, 1988, a sum of Bs. 84,888 was found due to the 
assessee and the parties agreed that this sum would be repaid by 
the debtor on, receipt of cheques from the Government for work 
done. The excess or deficiency was to be borne half and half. 
After paying a small amount the contractor absconded. In the 
assessment of 1981-88 the assessee claimed deduction of the amount 
remaining due to him. The Commissioner disallowed deduction 
holding that the loss was a loss of capital in a partnership and 
that the debt had become bad in 1988 : 

Held, (1) that there was no evidence to support the finding 
that the loss was not a loss incurred in the money lending busi- 
ness of the assessee but a loss in partnership ; (8) that though the 
debtor absconded in 1988, the assessees had still three years to 
make up their mind whether to sue him or not : the debt could 
be said to have become had only on 10th July 1981 and allow- 
ance should have been made for it in the year 1981-88. 

Case sfiated under Sec. 66 (2) of the Indian Income Tax Acii 
by the Commissioner of Income Tax, Punjab and N. W. F. P. in 
the matter of the assessment of Messrs. Harnand Rai Harbhagat 
Rai for the year 1932-38. 

Anant Bam Khosla for the Assessees. 

Jagannath Aggarwal for the Commissioner. 
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Obdbb. 

The following two question were referred to this Court 
under Section 66 (2) of the Indian Income Tax Act on behalf of 
the 6rm Harnand Eai Harbhagat Eai, Multan, by the Commis- 
sioner of Income Tax, Punjab, North West Frontier and Delhi 
Provinces, Lahore : 

(1) Whether there was proper and material evidence before 
the Income Tax authorities to disallow Es. 27,768 claimed as a 
bad debt in the account of Haji Sikandar Khan. 

(2) Whether, on the facts of the case. Section 26 (1) or 
Section 25 (8) was applicable ? 

It was claimed in the assessment of 1931-32 that the sum 
of Es. 21,768 should be allowed as a bad debt. The Income 
Tax Officer disallowed the claim on the grounds that it was a 
partnership loss which had not been proved, and that the debt 
had not yet become bad in the relevant account year, that is 
1930-31. An appeal was preferred against this decision but 
eventually the amount was left over for future consideration 
under Section 33. The claim was repeated during the assess- 
ment of 1932-83 but it escaped the notice of the income tax officer 
who passed no orders on it. It was however, before the Assistant 
Commissioner in appeal. He disallowed the claim and the matter 
then came before the Commissioner. 

Large sums were undoubtedly borrowed by Haji Sikandar 
Ehan from the assessee firm. The final adjustment between 
them took place on the lOrh of July 1928 when a sum of Es. 
24,388 was found due by Haji Sikandar Khan. The parties 
came to an agreement about this to the effect that this sum 
would be repaid to the assessee firm by Haji Sikandar Khan on 
receipt of cheques from the G-overnment. If the cheques were 
less than the amount or in excess of the amount the loss or the 
excess was to be divided between them, that is to say, if the 
cheques came to more than Es. 24,388 the assessee firm was to 
get half the excess, and if they were less, the assessee firm was 
to bear half the loss. A small amount was recovered by cheques 
bringing the total balance down to Es. 21,768 and then Haji 
Sikandar Khan, who was a contractor and had come from Kabul, 
went back to Kabul without paying any of the other cheques 
received from Government. 
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The Gommissioner is of opinion that the nature of the 
advances without any security and without any stipulation for 
interest conclusively suggests a contractual relationship between 
the assessees and the debtor. He was further of opinion that this 
received corroboration from the language of the final agreement 
which 1 have already given. He therefore came to the conclu- 
sion that this loss was a loss of capital belonging to the assessee 
firm which had been invested by it in Haji Sikandar Khan’s 
business. He was also of opinion that the loss was not allowable 
under Section 10 (2) (ix) as it was not a loss pertaining to the 
money lending business and did not take place in the relevant 
year but in 1928. 

On the record we find no evidence to establish that this was 
not a loan but capital invested in Haji Sikandar Khan’s business. 
The final agreement does not help to prove this. The assessee 
firm knew that it was not likely to get more than the Govern- 
ment cheques as Haji Sikandar Khan belonged to Kabul and not 
to Multan where he was doing contract work. By the agreement 
in question it stood to gain if the Government cheques were 
more than the debt due and if they were less they had in any 
case little or no chance of recovering the balance. The other 
evidence consists of the accounts and no inference can be drawn 
from them. We therefore hold that there was no evidence be- 
fore the Income Tax authorities to establish that this was not a 
loss pertaining to the money-lending business but was a loss of 
capital invested in Haji Sikandar Khan’s business. 

Further it cannot be said to have become a bad debt in 1928. 
Haji Sikandar Khan absconded, it is true, in that year but the 
assessee firm had three years to make up their minds as to whether 
it was worth while suing him. It was not therefore till the 10th 
of July 1931, that it could be said that this was a bad bebt. 
Had he come back before that and started contracting business 
in India, the assessee firm would probably have sued him for the 
amount but it would have undoubtedly been premature to wipe 
out this debt as bad prior to the 10th of July, 1931. It became 
a bad debt actually in the account period under discussion, namely, 
on the 10th July, 1981, and an allowance should have been made 
for it under Section 10 (2) (ix) by the Income Tax authorities. 
For these reasons we answer question No. 1 in the negative. 
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The counsel appearing for the assessee firm stated that he no 
longer pressed the matter raised in question No. 2. It is not there- 
fore necessary for us to give a reply to it. 

We think in this case that the assessee firm should get its 
costs from the Commissioner. 

Beferenoe answered accordingly.^ 


[In the Calcutta High Court.] 

P. C. MALLICK and D. 0. AIOH, In re. 

Dbrbyshieb, O.J. and Costello, J. 

March 3, 1936. 

Executors — Liability to Pay Income Tax — Deductions 
— Cost op Obtaining Probate op Will — Amount Directed to 
Be Paid Out op Income For Pbepormance op Testator’s 
Addya Sradh — Indian Income Tax Act (XI op 1922), Sections 
7 TO 12. 

Executors are liable for income tax in respect of the income 
received by them in their capacity as executors. 

The cost of obtaining probate of the will of the testator 
cannot be excluded from the chargeable income of the executors even 
though there is an express provision in the will that the same shall 
be payable out of the income of the estate. 

Where a testator had directed his executors and trustees to 
pay Bs. 10,000 for the expenses in connection with his addya 
sradh to the person who would he entitled to perform the sradh, 
out of the income of his property, and an amount of Bs. 6,687 was 
actually spent on the addya sradh, in the year of account : Held, 
that in computing the chargeable income of the executors, neither 
the entire sum directed to be paid to the person entitled to perform 
the sradh nor even the amount actuadly spent thereon ccmbe 
deducted. 

These are not eases of allocation of a sum out of the revenue be- 
fore it becomes income in the hands of the executor but are eases of 
1-47 
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the applieation by the executor under the direction of the testator 
of a part of the income in his hands in a particular way. 

A. H. Fobbbs V. Sbobbtabx op State pob India in Counoid 
and Tbttstbbs op Sib Otjbbimbhot Ebbahim Babonbtoy Tbust 
V. Goumissioneb op Inoomb Tax, Bombax, applied. 

Bbtoy Sinqh Dudhubia V. CoHMissiONBB OP Inoomb Tax, 
Bb^oal, distinguished. 

Gases referred to : 

Fobbbs v. Sbobetaby op Statb [1916] (I.L.B. 42 Cal. 151 ’> 
19 C.W.N. 138 ; 29 LG. 893 ; 1 LT.O. 8). 

OoMMissioNBB OP Inoomb Tax, Bombay o. Tbustbes op 
C uBBiMBHOY Ebbahim Babohbtoy Tbust [1934] (61 1. A. 209 ; 
2 LT.R. 148; 68 Bom. 317 ; 148 I.O. 866 ; A.LE. 1934 P.0. 116 ; 
38 C.W.N. 618 ; 36 Bom. L.R. 667). 

Bbjoy Singh Dddhubia ®. Oommissionbb op Income Tax, 
Bengal [1933] (60 LA. 196 ; I.L.E. 60 Cal. 1029 ; 36 Bom. L.E. 
811 ; 143 LG. 145 ; 1 1.T.E. 135). 

The material facts are stated in the judgment. 

G. C. Biswas and S. G, Ghose, for the Assessees. 

The Advocate-General and Bomesh Chandra Pal, for the In- 
come Tax Department. 

Dbbbyshibb, G.J.— This is a Eeferenoe under Section 66 (i) 
and 66 (8) of the Indian Income Tax Act, XI of 1922, by the 
Commissioner of Income Tax. The matter arises out of an assess- 
ment of tax in the year 1933-34 on the income of the accounting 
year ending 31st March, 1933, of Messrs. P.G. Mullick and D.G. 
Aich who are the executors of the estate of Akshoy Eumar Ghose 
and are the assessees here. 

The facts are set out in the Eef erence itself. Akshoy Eumar 
Ghose died in October 1931. Under his will Akshoy directed in 
paragraph 1 : — 

“ After my death if I have any debts my said executors 
(executors) and trustees shall pay up the same out of the income of 
my property and on the occasion of my Addya Shradh they shall 
pay Es. 10,000, ten thousand Rupees, out of the income of my pro- 
perty for expenses in connection with the Addya Shradh to the per- 
son who will be entitled to perform the Sradh.” 

In paragraph 2 he directed : — 
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“ My said executors and trustees shall pay out of the income 
of my property, the costs of taking out probate of this last instru- 
ment of will and of (administration) of my property.” 

Question 1 asks : — 

“ Whether or not in computing the chargeable ‘ income ’ the 
whole of the amount (Bs. 10,000) provided in the will of Aki^ioy 
Kumar G-hose as payable out of ‘ income ’ on account of bis ‘ sradh,’ 
should have been left out of calculation, and not merely the actual 
amount paid in the year of assessment on account of the same 
(Es. 6,637) ?" 

That is a question referred by the Commissioner at the 
instance of the trustees. The Commissioner himself has referred 
another question to us under Section 66 (2) and it is this : — 

“ Whether in computing the income chargeable to tax in this 
case, the Income Tax Officer should, on a proper application of the 
law, have excluded no part of the sum of Es. 10,000 ?” 

It is claimed by the excutors that no part of the Es. 10,000 
directed to be paid to the person entitled to perform the sradh is 
chargeable to income tax. The Commissioner has allowed, that is 
to say, exempted from taxation a sum of Es. 6,637 which was the 
sum actually expended on the Addya Sradh of the deceased. The 
Addya Sradh ceremony is performed as a rule about one month 
after the death of the deceased. It is an act of piety and devotion 
on the part of the person who performs it. It may be, although 
personally I have some doubt, that expenses of the performance 
of this Addya Sradh, i.e., the first sradh after the death of the 
testator, are part of the necessary funeral ceremonies contemplated 
by Section 316 of the Indian Succession Act. As I have said, 
I have some doubt whether it is one of the necessary funeral 
ceremonies, because it takes place some time after. If it is, then 
according to Section 316 of the Indian Succession Act it is the duty 
of an e:^ecutor to provide funds for the performance of the neces- 
sary funeral ceremonies of the deceased in a manner suitable to 
his condition, if he has left property sufficient for the purpose. 
Section 320 of the Succession Act says : — 

” Funeral expenses to a reasonable amount, according to 
the degree and quality of the deceased, and death -bed charges, 
including fees for medical attendance, and board and lodging for 
one month previous to his death, shall be paid before all debts.” 



S72 


INCOME TAX KBPOBTS 


[1936 


If the expenses of Addya Sradh are part of the necessary 
funeral ceremonies of the deceased, then the expenses actually in- 
curred, reasonable, proper and suitable to the condition in life of 
the deceased, would be payable by the executors, out of the general 
estate of the deceased. In this case however the deceased has 
been careful to direct his executors and trustees to pay Bs. 10,000 
for ^he expenses is connection with the Addya Sradh to the 
person who would be entitled to perforin the Sradh out of the in- 
come of his property. The testator seems to have been very care- 
ful and very anxious that no encroachment should be made on the 
corpus. 

The case of Trustees of The Sir Currimbhoy Ebrahim 
Baronetcy Trust v. Commissioner of Income Tax^ Bombay ^ is in 
point. The judgment of the Privy Council in that case was deli- 
vered by Sib Sidney Eowlatt and he reviewed the Indian Income 
Tax Act, 1922, and pointed out : By Section 2 of that Act ‘ as- 
sesses * is defined as meaning * a person by whom income-tax is 
payable ’ and ‘ person ^ by virtue of the General Clauses Act, 1897, 
Section 3, sub-section 39, includes any company or association 
or body of individuals, whether incorporated or not.” Section 3, 
as amended, is as follows : — 

Where any Act of the Indian Legislature enacts that in- 
come-tax shall be charged for any year at any rate or rates ap- 
plicable to the total income of an assesses, tax at that rate or 
those rates shall be charged for that year in accordance with, and 
subject to the provisions of, this Act in respect of all income, 
profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of indivi- 
duals.” 

In that case the trustees of the Baronetcy Trust were as- 
sessed. We are told that the income of the trust for the year 
1928-29 consisted in part of interest from securities and in part of 
rents ; about 75 per cent, of it was paid to the Baronet, about 10 
per cent, was carried to the two funds, and the remainder was 
absorbed by rates, taxes and other outgoings. It was held that 
the incorporated trustees were assessable under the Indian In- 
come Tax Act, 1922, to income tax and super-tax for 1929-30 
upon the whole income of the trust. In my view, in the same 
way, here the executors and trustees of the will of Akshoy 
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Kumar Ghose are assessable for the whole of their income not- 
withstanding that a portion of it was directed by the will to be 
paid to the person who would perform the Sradh ceremony ; in 
other words, no deduction for the money directed to be spent on 
Sradh ceremony was allowable according to law. That answers 
question 1 and the supplementary question which the Commissioner 
of Income Tax has asked. 

The second question is : 

“ Whether or not the cost of obtaining probate of the will of 
Akshoy Kumar Ghose should have been excluded from the charge- 
able ‘ income ’ of the assessees, particularly in view of the express 
provisions in the will that the same shall be payable out of the 
income ? ” 

Here, again, the testaior was careful about the corpus of the 
property and directed that the executors and trustees should pay 
out of Lhe income of his property the cost of probate. According 
to Section 321 of the Succession Act, the expenses of obtaining 
prob '.te or letters of administration, including the costs incurred 
for or in respect of any judicial proceedings that may be necessary 
for administering the estate, shall be paid next after funeral ex- 
penses and death-bed charges, so that the cost of probate normally 
will be payable out of the general funds of the estate. In my view 
no deduction should be allowed on the chargeable income in 
respect of the cost of obtaining probate of the will of Akshoy 
Kumar Ghose. The income of the trustees is, as I have pointed 
out when dealing witJi question 1, taxable and no deduction 
should bo made for the costs of obtaining probate. 

Before leaving this part of the case, I ought to deal with an 
argument put forward by Mr. Biswas in the case of Baja Bejoy 
Singh Dudhuria v. Commissioner of Income tax, Bengal. That 
was a case where the assessee claimed that he was not assessable 
on the whole of his normal income, because that income had been 
charged by the Court with a payment of a portion of it to his step- 
mother. Their Lordships of the Privy Council held that the 
assessee was only chargeable upon the balance of the income 
left afiier deducting the income which was payable to his step, 
mother. That case is different from this case. The difference is 
illuRtrated by a passage in the judgment of Lobd Macmillan at 
page 200. It reads ; — 
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** When the Act by Section 3 subjects to charge * all income’ 
of an individual, it is what reaches the individual as income which 
it is intended to charge. In the present case the decree of the 
Court by charging the appellant’s whole resources with a specific 
payment to his step-mother has to that extent diverted his income 
from him and has directed it to his step-mother ; to that extent 
whatihe receives for her is not his income. It is not a case of the 
application by the appellant of part of his income in a particular 
way ; it is rather the allocation of a sum out of his revenue before 
it becomes income in his hands.** 

In the circumstances out of which questions 1 and 2 arise it is 
not the allocation of a sum out of the revenue before it becomes 
income in the hands of the trustees but it is a case of the appli- 
cation by the trustees under the directions of the testator of a part 
of the income in their hands in a particular way. 

As regards question 3, it is as follows : — 

“ Whether or not the assessees were entitled to credit for the 
full amount of deductions of tax at source on account of securities 
and dividends, without any abatement in respect of the proportion- 
ate amount of charges allocated to and allowed against the total 
receipts from such sources ? ” 

The Commissioner says : — 

This question is referred in accordance with the assessee’s 
wishes, though it possibly is the result of some confusion in the 
mind of the assesseee regarding the facts involved in the assess- 
ment which are set out clearly below.” 

Mr. Biswas has dealt with the facts that underlie this ques- 
tion at some length. The question, however, is one of fact it may 
be a little involved, but nevertheless it is a question of fact and 
not one which ought to have been put to us. We, therefore, do 
not answer question 3. 

The Income tax Department will have the costs of this 
Beference. 

OosTBLiiO, J. — I agree in regard to the answers which have 
been given to the first question and to the second question which 
have been propounded for our consideration in the statement of 
the case made by the learned Commissioner of Income tax. 

As regards the third question, the Commissioner himself has 
stated that that is referred in accordance with the assessee’s 
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wishes, though it possibly is the result of some confusion in the 
mind of the assessees regarding the facts involved in the assess- 
ment. The learned Commissioner has set out the facts upon 
which the question is purported to be based and in paragraph 8 
of his statement of the case he says : — 

" The expression ‘ charges ’ used in paragraph 7 ab<vre is 
perhaps misleading and I should perhaps make it clear that out of 
the total income of the estate amounting to Bs. 1,56,701 income 
totalling Bs. 58,994 did not, under the provisions of the will, find 
its way to the executors for being dealt with as their income and 
accordingly they have not been made liable to tax therefor. This 
sum was utilised in some other manner in accordance with direc- 
tions of the will and in so far as the assessment under dispute is 
concerned, it is no part thereof. Both the Income Tax Officer 
and Assistant Commissioner proceeded in the following manner : 
They treated this sum of Bs. 58,994 as no part of the income of 
the assessee at all. Thus from the total income of the Estate 
amounting to Bs. 1,56,701 they deducted this sum of Bs. 58,994 
and found Bs. 97,707 to be the total income of the assesses from 
. all the sources including agricultural sources and as the sum of 
Bs. 58,994 was not payable out of any particular source, it was 
reasonably treated as being drawn from all sources proportionately 
and thus the income of the assessee under the different heads was 
calculated as follows : ” 

and the Commissioner then has set out the manner in which the 
income was calculated. 

It seems to me perfectly clear upon the facts stated by the 
learned Commissioner of Income tax that the assessees as regards 
this sum of Bs. 58,994 have no cause of complaint in connection 
with the assessment with which we are now concerned. It was 
not taken into account. If income tax has been deducted at 
source in respect of it, that is a matter which falls to be consider- 
ed and dealt with, if necessary, under the relevant provisions of 
the Income tax Act for making a refund. Certainly it does not 
fall to be considered in connection with the assessment with which 
we are immediately concerned. I agree, therefore, that the learned 
Commissioner was correct in saying, as he said inferentially at 
any rate, that question 3 was not a matter which ought to have 
come before us at all. 
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With regard to the other two questions it is clear that 
Mr. Biswas appearing on behalf of the assessees had admitted 
that gfnerall}' speaking executors are liable for income tax in 
respect of the income which finds its way into their hands in their 
capacity as executors and, were any authority needed for that 
proposition, it is only necessary to refer to the judgment of Jen- 
kins? C.J., in the case of A. H, Forbes v. The Secretary of State 
for India in Council. In considering this matter, therefore, we 
may start with the basic proposition that jpnma facie the assessees 
are liable to pay tax on all the income of the testator which comes 
into their hands. Mr. Biswas sought to argue, however, as regards 
the first question that it was not only the sum of Es. 5,587 that 
should be allowed as a deductible allowance but the whole of the 
sum of Es. 10,000 which had been directed by the testator to be 
paid oat of his income for expenses in connection with his Addya 
Shradh should have been deducted and treated as an allowance. 
As regards the second question Mr. Biswas also argued that the 
whole of the cost of obtaining probate of the will of the testator 
should have been excluded from the chargeable income of the 
assessees. 

Mr. Biswas based his contention upon the principle under, 
lying the decision in the ca-e of Baja Bejoy Singh Dudhuria v- 
Commissioner of Income tax, Calcutta. The principle in that 
case appears to be this : If there is an allocation of a sum of mo- 
ney out of the revenue of an individual or, as in the present 
case as Mr. Biswas argued, out of the revenue of the executors, 
before that sum becomes “ income ” either in the hands of the 
individual or in the hands of the executors, then in that 
event the sum in question must be treated as being no part at 
all of the chargeable income of the assessees. In Dudhuria's 
case Eankin, C. J., when the case was before this Court, with 
the concurrence of Mr. Justice G. C. Geosb and Mr. Justice 
BuoEiiAND dealt with the matter upon the footing that by the 
decree which this Court had made the Appellant’s step-mother 
had a charge not only on the Appellant’s zemindari property from 
which his agricultural income Wiis derived but also on all his other 
sources of income including the assessable income. The learned 
Chief Justice rejected the suggestion that the Appellant’s liability to 
his step-mother was of the same kind as his liability to provide for 
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hie wives and daughter and he stated that the position was the 
same as if the appellant had received his varions properties, secn- 
rities and businesses under a bequest from his father 'upon the terms 
that these assets were charged with an annuity for the mainten- 
ance of the widow. The learned Chief Justice was of opinion 
that the case was not one of a charge created by the Baja for the 
payment of the debts which he had voluntarily incurred. Iif that 
view of the matter their Lordships of the Privy Council agreed 
and said that that was the correct approach to the question they 
had to determine. They then pointed out that Sib Geobob Ban- 
kin next examined the various exemptions and allowances con- 
ceded in Sections 7 to 12 of the several heads of income, profits 
and gains which were chargeable to income-tax under Section 6. 
They further pointed out that the learned Chief Justice had 
reached the conclusion that the appellant’s liability to his step- 
mother did not fall within any of those exemptions or allowances. 
With that conclusion their Lordships of the Privy Council were 
in agreement. But as Lobd Maonillan (at page 200 of report) 
states their Lordships did not agree with the learned Chief Justice 
in his rejection of the view that the sum paid by the appellant to 
his step-mother was not “ income ” of the appellant at all, and 
Lobd Maomillan said, “ This in their Lordships ’ opinion is the 
true view of the matter It follows, therefore, that the ratio 
decidendi of Dudhuria’s case was that the sum which the Baja 
had been ordered to pay to his step-mother was to be treated as 
not being part of the Baja’s own income at all. 

Mr. Biswas has invited us to come to the conclusion that 
both the sum of Bs. 10,000 directed in the will to be paid for the 
expenses of the shradh and the cost of obtaining probate of the 
will of Akshoy Kumar Ghosh ought to be regarded as never hav- 
ing been part of the income of the assessees at all and, therefore, 
outside the reach of the income tax authorities in connection 
with the assessment made upon the executors of Akshoy Kumar 
Ghosh. I agree with my Lord the Chief Justice in thinking 
that that is not a correct view of the matter. Normally, no doubt, 
executors under a will will be entitled under Section 316 of the 
Indian Succession Act (XXXIX of 1925) to expend such an 
amount as will be reasonably necessary for the performance of 
the funeral ceremonies of the deceased in a manner suitable to 
48 
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his condition, provided of coarse he has left property snfficient for 
the purpose. In my view the Addya Shradh may not unreason- 
ably be considered as an integral part of the necessary funeral 
ceremony of the deceased. Therefore apart altogether from the 
express provisions in the will, Akshoy Kumar Ghosh’s executors 
would have been entitled to provide funds for the performance of 
that*ceremony under the provisions of section 316 of the Indian 
Succession Act. The provisions in the Indian Succession Act are 
obviously based on the early English Common Law. They are 
attributable to the principles which have been laid down in vari- 
ous cases by the Courts in England. In connection with this parti- 
cular point I should like to refer to the case of Mullich v. Mullich 
which was a case which went on appeal to the Privy Council from 
an order of the Supreme Court of Judicature at Port William in 
Bengal in the year 1829. It is reported in 1 Knapp’s Privy Coun- 
cil Beports, 245, and it is interesting to observe that Lobd Wtn- 
EOBD in the opening passage of the judgment given by the Judi- 
cial Committee of the Privy Council, said this : — 

" The interest of Sovereigns, as well as their duty, will ever 
incline them to secure, as far as it is in their power, the happi- 
ness of those who live under their Government ; and no person 
can be happy whose religious feelings are not respected. If this 
were a case between Europeans and Hindus, we would not take 
a step without the assistance of some of the persons from India, 
who are acquainted with the usages of that country with regard 
to the ceremonies that ought to be observed, and the works that 
ought to be performed on the death of an opulent native ; for we 
should fear, lest by the judgment which we might advise his 
Majesty to pronounce, the feelings of the people of Hindustan 
might be wounded ”. 

Then their Lordships went on to say : 

“ But this is a case where some members of a Hindu family 
object to the allowance that has been made to other members of 
the same family for the expenses of the obsequies of the father of 
all the litigant parties, and of the works which that father by 
his will directed to be done by those to whom he bequeathed his 
fortune. With respect to the obsequies, as the will gives no 
directions how they are to be performed, we have only to con- 



19361 


P. 0. MALLIOK AND D. 0. AIOH, In re 


379 


sider upon the evidence which these parties have laid before us 
whether the sums allowed for their performance are more than 
have usually been expended at the funerals of persons of the same 
rank and fortune as the deceased. If they are more, as members 

of the family object to them, we ought not to sanction the ex- 
penditure 

Then his Lordship proceeded to consider whether or no4i the 
expenditure incurred ought to be allowed. That case indicates, 
as indeed does Section 316 itself, that apart from any provisions 
in the Will, it is the duty of the executors to provide funds 
for the performance of the necessary funeral ceremonies of 
the deceased. But those expenses in normal circumstances would 
have come out of the estate of the testator and they would be 
a charge on the corpus rather than on the income. In the 
present instance Akshoy Kumar Ghose gives definite and express 
direction that : — 

“ My said executors and trustees shall ... on the oc- 
casion of my Addya Sradh pay Rs. 10,000 out of the income of 
my property for expenses in connection with the Addya Sradh to 
the person who will be entitled to perform the Sradh 

and (in the next paragraph), 

My said executors and trustees shall pay out of the income 
of my property, the costs of taking out probate of this last instru- 
ment of will and of administration of my property.” 

It seems to me — bearing in mind the observation of Lobd 
Macmillan in the passage at the foot of page 200 in the report 
of the Dudhurid case— -that this is a case of the allocation by the 
testator of a part of the income to be used in a particular way. 
It follows, therefore, that there was income coming into the 
hands of the executors, the present assessees, in such a manner 
that it became chargeable to tax before any part of that income 
was expended by the executors either for the purpose of dis- 
charging the costs of probate or for the purpose of providing 
expenses for the performance of the Addya Shradh ceremony of 
the deceased. 

With regard to the first question, therefore, taking it in 
conjunction with the question which the learned Commissioner 
of Income-tax himself has referred under Section 86 (i), I would 
say that upon a proper construction of the Will the Income-tax 
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Officer ought not to have excluded any part of the sum of 
Eb. 10,000. 

As regards the second question, I would say that the costs of 
obtaining probate of Akshoy Kumar Ghosh's will should not be 
excluded from the chargeable income of the assessees. 

Beference answered accordingly* 


[In The Lahobe High Coubt.] 
OOMMISSIONEE OF INCOME TAX, PUNJAB 

HUKM OHAND JAGADHAE MAL. 

Addison and Abdul Eashid, JJ. 

January 24, 1986. 

Bad Debt — Assbssbb Obtaining Dbobbb Against Dbbtob 
— Appeal By Dbbtob — Claim Fob Deduction op Debt as Bad 
Debt Aptbb Dismissal op Appeal — ^Maintainability — Debt, 
When Becomes Bad. 

In the year 19^4 the assesses instituted a suit upon a mort- 
gage bond and obtained a mortgage decree in December ^ 1926. 
The mortgaged property was sold and for the balance remaining 
due the assesses obtained a personal decree against his debtor in 
1928. Against this decree the debtor appealed and this appeal 
was dismissed in November ^ 1981. The assesses had been trying 
to execute the personal decree htit did not realise anything. For 
the accounting year 1932-88 the assesses claimed deduction of 
the amount for which he had obtained a personal decree as a had 
debt. The Income Tax Officer held that the debt had become bad 
in 1929. On appeal the Assistant Commissioner held that the debt 
had not become had even in 1982-88. The Commissioner agreed 
with the Income Tax Officer. On a reference to the High Court : 
Held, that there was no evidence whatever for coming to the find- 
ing that the debt had become bad m 1929; whether it became a 
bad debt in 1982-88 or later was a question of fact to be decided 
by the Income Tax authorities. 
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Case stated by the Commissioner of Income Tax, Punjab and 
N.W.P.P. under Section 66 (3) of the Income Tax Act, as direct- 
ed by the High Court by its order dated April 1, 1936. The facts 
of the case and the order of the High Court dated April 1, 1935» 
are reported at pp. 211 ff. of Vol. Ill of the Income Tax Beports : 
[Civil Eef. No. 67 of 1986]. 

cT. N. Aggarwalt for the Commissioner. 

Shamair Chanda for the Assessee. 

Order. 

On 1st April 1985 a Division Bench of this Court required 
the Commissioner of Income-tax to state a case and refer the 
following question for decision, namely : 

‘Whether there was any relevant and admissible evidence to 
support the conclusion that the sum of Bs. 26,721 became a bad 
debt in 1929.’ The facts are stated in the order of the Bench 
and in the reference now made by the Commissioner. On 2nd 
December 1921, the asssessee obtained a mortgage deed in his 
favour from Sheikh Siraj Din for rupees 46,000 advanced as a 
loan. A suit was instituted in 1924 for the usual mortgage decree 
which was made on 19th December 1926. The property was 
sold and a balance of Bs. 26,721 remained due. A personal 
decree for the balance was obtained by the assessee against his 
debtor in 1928 and there was an appeal by the debtor to this 
Court against that decision. That appeal was not dismissed till 
28th November 1931. In the meantime the assessee had been 
trying to execute the personal decree he bad obtained, although 
the appeal against it was pending. In the assessment year 1933- 
34 he claimed the above amount as a bad debt, the accounting 
period being 1932-38. The Income-tax officer refused to grant 
him this relief on the ground that it had become a bad debt in 
1929. The assessee appealed to the Assistant Commissioner who 
held that the debt had not yet become bad, as there was still 
time to proceed with the execution of the personal decree. The 
assesses went up to the Commissioner who upheld the original 
order of the Income-tax Officer that the debt had become bad in 
1929. It is in these circumstances that the question arose. 

On the record we have no hesitation in finding that there is 
no evidence of any kind that the debt became a bad debt in 
1929. The appeal against the personal decree was still pending 
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and was not dismissed till the end of 1931. The assessee would 
have been guilty of a fraud if he had attempted to claim it as a 
bad debt earlier than the accounting year 1932-33. Whether it 
became a bad debt in that year or later remains a question of 
fact to be decided by the Income-tax authorities. With these 
remarks we answer the question referred in the negative. The 
assessee will have his costs from the Commissioner of Income* 
tax. 

Beference answered accordingly. 


[In the Lahobb High Cotjbt.] 

SOM GHAND MALUK OHAND 

COMMISSIONER OF INCOME TAX, PUNJAB AND 

N. W. F. P. 

Sib Jahes Addison and Abdul Rashid, JJ. 

June 11, 1936. 

Bad Debt — Assessee Whrtheb Bound to Claim Debt 
AS Bad Debt When Dbbtob Gets Into Dippioultibs. 

It does not follow that because a firm is in difficulties it will 
never recover and that all debts due by it should immediately be 
struck off as bad debts. 

For the assessment year 1988-34 the assessee claimed that a 
sum of Bs. 776 should be deducted as bad debts. The Income Tax 
Officer disallowed it on the ground that the last balances were 
struck in 1980 and it had not been shown that the amount had 
become irrecoverable by the accounting year 1982-88. On appeal 
the Assistant Commissioner held that there was no hope of recover- 
ing the debts m 1980 when the last balances were struck and that 
the debts should have been claimed in 1980 to be bad debts. The 
Commissioner maintained the Assistant Commissioner's order. On 
an application by the assessee under Section 66 (3J of the Act the 
High Court held that the assessee was not bou7%d to strike off 
the debts in 1930 merely because the debtor was in difficulties a 7 id 
the view of the Income-tax officerthatit was too early to say that 
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the debt was a bad debt as only 2^^ years had elapsed since th 
date of the last balance was understandable but the Commissioner’s 
finding was not based on any evidence or sound reasoning, and 
directed the Commissioner to state the case. 

Application ander Section 66 (3) of the Indian Income Tax 
Act (XI of 1922) for an order directing the commissioner of 
Income Tax, Punjab and N. W. F. P. to state the case and make 
a reference to the High Court : [Civil Misc. Application No. 168 
of 1936]. 

Prakash Chand, for the Assesses. 

Jagannath Aggarwal, for the Commissioner. 

Obdbb. 

Sib James Addison, J. — The assessee Som Chand Malnk 
Chand was assessed for the assessment year 1933-34 to a certain 
snm. He claimed before the Income tax officer that the snm of 
Bs. 776 should not be included in the assessment as it consisted 
of bad debts. This was disallowed by the Income-tax officer on 
the ground that the last balances were struck in 1930 and that 
it had not been shown that the amount had become irrecoverable 
by the accounting year 1932-33. There was an appeal to the 
Assistant Commissioner who held that there was no hope of re- 
covering the debts in 1930 when the last balances were struck and 
that the debts should have been claimed in 1930 to be bad debts. 
The matter was taken to the Commissioner, who happened to be 
the same Assistant Commissioner who had heard the appeal. He 
maintained his former order and the assessee has come to this 
court for a mandamus to issue on the Commissioner to state a 
case on this question. 

In our judgment such a mandamus must issue. The debtor 
firm was in difficulties in 1930 but had acknowledged its debts, 
struck a balance and apparently at that time was ready to pay at 
the moment it could do so. It does not follow that because a 
firm is in difficulties it will never recover and that all debts due 
by it should immediately be struck off as bad debts. The view 
of the Income tax Officer is understandable that only 2^ years 
had elapsed since the date of the last balance and that it was too 
early to say that the debt was a bad debt. But it is difficult to 
follow the reasoning of the Assistant Commissioner or to find 
evidence on which he has come to his conclusion. Hnder the 
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provisions, therefore, of Section 66 (3) of the Income tax Act we 
reqnire the Commissioner to state the case and refer the following 
question of law which arises : — 

“Was there any evidence for the finding that the debts 
amounting to Bs. 776 became bad debts in 1930, and that this 
sum, therefore, could not be deducted in the assessment year 
1933*1934 ?” 

The assessee has also asked us to refer another question 
regarding the rate of interest fixed on a deposit of Bs. 1,11,500. 
As regards this, however, we are of opinion that the income tax 
authorities were justified in what they did and we, therefore, 
dismiss the application with respect to this question. 

There will be no order as to costs. 

Order accordingly. 


[In the Lahobb High Gottbi'.] 

DHANIEAM BAM GOPAL 

V. 

OOMmSSIONBE OF INCOME TAX, PUNJAB. 

Sib Jahes Addisob and Abdtti< Bashid, JJ. 

April 22, 1936. 

Bbfbbbnce — Obdbb Settibo Aside Fibdibo That Fibm 
Had Diboobtibtjbd — Whbthbb Pbbjudioial to Fibm — Bight 
TO ApfiiT fob Bbfbbbbob — Ibdiab Ibcome Tax Act (XI of 
1922), Sbo. 66 (2). 

The assesseee had been assessed for several years as a Hindu 
undivided family and subsequently as a registered firm up to 
1982-88, The Income Tax Officer held that the firm had divided 
and there had been discontinuance under Section 85 (8) of the In- 
come Tax Act and that under Section 85 (8) no tax was payable. 
The Commissioner, in the exercise of his powers of revision under 
Section 88 of the Act set aside the order of the Income Tax Officer 
on the ground that discontinuance had not been established. The 
original assessees then moved for a reference under Section 66 (3): 
Held, tJiai the order passed by the Commissioner was not in any 
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way prejudicial to the assessees as the persons to he assessed were 
their successors and not the assessees^ and the assessees had there* 
fore no right to apply for a reference* 

Case stated under Section 66 (2) of the Indian Income Tax 
Act, 1922 by the Commissioner of Income Tax, Punjab & N.W. 
F.P. [Civil Eeference No. 8 of 1936]. ^ 

Mehr Chand Mahajan and Eirparam Bajaj for the 
assessees. 

Jagannath Aggarwal^ for the Commissioner. 

ORDER 

This is a reference under Section 66 (2) of the Income Tax 
Act regarding an order made by the Commissioner of Income Tax 
under Section 33 of the Act in the matter of the 1983-84 assess- 
ment of Messrs. Dhani Bam Bam G-opal. The assessee was asses- 
sed for several years as a Hindu undivided family and event- 
ually as a registered firm on partition up to 1932*33. By order 
dated the 81st October 1933 the Income Tax Officer held that 
the firm had divided up and that there had been discontinuance 
under Section 26 (2) and that under Section 26 (3) no tax was 
payable. 

On the 26th March 1936 this finding came before the commis- 
sioner who issued a notice of review before the expiry of 1934-36. 
An Advocate appeared before him and was heard. Thereafter he 
set aside the order of the Income Tax Officer, holding that discon- 
tinuance had not been established and he found accordingly for 
the purposes of this case, but he was careful to explain at various 
places in his order that in each of the new assessment cases, which 
would follow from this, the facts must be found by the Income-tax 
Officer independently, and that all that he was then doing was to 
clear out of the way of the Income Tax Officer the prior order in 
the original assessee’s case as a matter of executive propriety, so 
that it might not stand to embarrass his findings in the cases of 
the other assessees. 

The original assessee then moved the Commissioner for a re- 
ference to this Court and two questions have been referred. 

'*(1) Is an order under Section 33 setting aside a finding of 
discontinuance (contained in an order under Section 25 (2) without 
levy of tax and in the absence of refund claim under Section 25 (2) 
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and directing enquiry into snccession in oases pending against the 
propounded successors, an order prejudicial to the predecessor 
assesseo within the meaning of Section 66 (2) ? 

(2) If the answer to question No. (1) is in the affirmative was 
there any material on which the order in issue could be passed ?” 

The Commissioner has again been careful to point out in his 
ordef of reference that the actually assessed successors are the only 
persons aggirieved and that the findings as regards them will have 
to stand or fall on the evidence in their own cases and not on the 
evidence in this case. This seems to us to be undoubtedly correct, 
and as there was no enhancement of assessment, it also seems to 
us that the order passed on review by the Commissioner was not 
otherwise prejudicial to the original assessee, for the successors, if 
and when assessed, will have every right to be heard independently 
before the Income Tax authorities and to have a reference to this 
court on any question of law that may arise in their assessment. 
There has thus been no prejudice, and all that the learned counsel 
appearing for the original assessees was able to claim as prejudicial 
was the circumstance that the Income Tax Officer might feel him* 
self compelled to follow the reasoning adopted by the Commis- 
sioner in hie order in review. This, however, is not so, for the 
Commissioner has been careful to point out that there must be an 
independent assessment of the alleged successors who will be 
entitled to produce whatever evidence they can. 

For the reasons given, we answer the first question in the 
negative, so that the second question does not require to be 
answered. This is a case in which we make no order as to costs. 

Beferenee answered accordingly. 
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[In the Lahosb High Ooubt.] 

BADEI SHAH SOHAN LAL 

V. 

COMMISSIONEE OF INCOME TAX, PUNJAB AND ‘ 

N. W. F. P. [No. 2]. 

Sib James Addison and Abddl Eashid JJ. 

" Jane 10, 1936. 

Accounts — Business Showing Labgbb Tubnovbb And 
Stock — ^Pbopits Shown •Abnobmallt Low — ^Faidubb to Pbo. 

DUOS VOUCHBBS OB MATBBIAL TO SUPPOBT ACCOUNTS EbJBO- 

TiON OP Accounts— Indian Income Tax Act (XI op 1922), 
Sbo. 13. 

In the year 1931-32 the business of the assessee (o bullion 
dealer) amounted to 13 lacs, in 1932-33 to 18 lacs and in 1933-34, 
to 24 lacs. In 1931-32 the gross profits were shown as *46 per 
cent, in the year 1932-33, as "20 per cent and in 1933-34, *19 per 
cent. There was a steady ris^ in business and also in the stockbut 
the profits showed a decline. The rate of profit shown was not even 
equivalent to the insurcmoe payable on gold transmitted by the 
assessee. The assessee did not produce any vouchers or other 
material for checking his account books. The income tax autho. 
rities refected his trading account and considering the profits made 
by others in bullion trade added a sum of Bs. 6,000 as additional 
■ profits, making the profits work out at ‘5 per cent : Held, that in 
the circumstances of the case there was material to justify the ac- 
tion of the income tax authorities. 

Application under Section 66 (3) of the Indian Income Tax 
Act, 1922, for requiring the Commissioner of Income Tax, Punjab 
and N. W. F. P., to state a case and to make a reference to the 
High Court in the matter of the assessment of Messrs. Badri Shah 
Sohan Lai of Gnjranwala for the year 1934-36. [Civil Mis. Ap- 
plication No. 81 of 1936]. 

Kirpa Bam Bajaj, for the assessees. 

Jagannath Aggcerwal, for the Commissioner. 

Obdbb. 

This is an application under section 66 (8) of the Indian 
Income-Tax Act for the issue of a mandamus to compel the 
Income Tax Commissioner, Punjab, to state the case of Badri 
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Shah Sohan Lai, Saraf of Gnjranwala to thiS' Court. The questiou 
of law formulated on behalf of the aesesBee is as follows : — 

Ts there auy material on record justifying the rejection of the 
trading account of the petitioner and for adding the sum of 
Bs. 6,000 as alleged additional profits ?’ 

The assessee is the biggest bullion dealer in Gnjranwala. In 
the year 1931-88 his business amounted to over 13 lacs of 
rupees, while the turnover in the year 1932-33 was over 18 lacs of 
rupees. The present application concerns the assessment for 
1984-3S in respect of the accounting period ending on the 12th 
April 1934. The assessee’s turnover was over 24 lacs of rupees. 
Though the business of the assessee has been rapidly increasing in 
the last 6 years, the percentage of the gross profit shown by him 
has been dwindling. In the year 1980-31, '66 per cent were shown 
as the gross profits and, in the next year '46. In the year 1932-33 
the gross profits amounted to *20 per cent and in the year under 
consideration to ‘19 per cent. The Income Tax Officer was of the 
opinion that as the rate of profit disclosed by the assessee was be- 
low the average expectation of gold business during the year of its 
steady rise in price, the books of the assesses did not disclose the 
true state of his business. Keeping in view profits earned by other 
persons carrying on similar business, the Income Tax Officer add. 
ed the sum of Bs. 6,000 to the income shown in the books. The 
assesses was consequently asked to pay income tax on a sum of 
Bs. 10,746. 


The principal point urged by the learned counsel for the 
assessee was that as no flaw had been discovered by the income 
tax authorities in his trading account, the Income Tax Officer was 
not justified in adding an additional sum of Bs. 6,000 as estimated 
profits to Be. 4,746 which were shown as actual profits in the 
trading account. The only question which the assessee is entitled 
to raise in this court is whether there was any material for 
making an addition of Bs. 6,000, on account of alleged profits, 
to the returned profits. The assessee’s stock figure in 1932-33 
was over 2 lacs and against this large capital, he only showed a 
gross profit of Bs. 3,747. In the year 1933-34, the stock rose to 
2‘9 lacs and the gross profits, therefore, were much less than 
secured interest payable on the best securities. As pointed out 
by the Commissioner the business requires considerable skill 
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anS in spUe of fehis the rate of profit shown was not even equivalent 
to the insurance payable on the gold transmitted by the assessee 
to Bombay. 

The assessee did not produce any vouchers or any other 
materials which may enable a detailed check of bis account books. 
The value of the account books produced by the assessee is, there- 
fore, no higher than his mere word. , 

We, therefore, hold that there was material justifying the 
rejection of the trading account of the applicant and for adding 
the sum of Rs. 6,000 as additional profits. The rate of the profit 
works out at. 5 per cent. 

For the reasons given above we dismiss this application. Par- 
ties will bear their own costa. 

Application dismissed. 


[In the Judicial Commissioner’s Court op Sind.] 

ZBNAB KADBRBHOY u. SECRETARY OF STATE. 

Eupohand Bilabam and Havbliwala, A. J. Cs. 

April 27, 1936. 

Refund — Assessment of Firm — Rate of Tax Applicable 
to Individual Partners Less Than Rate at Which Firm Was 
Assessed — Right to Apply For Refund — Death op Partner 
Before Assessment of Firm — Right of Heirs of Partner 
TO Apply fob Refund — Indian Income Tax Act (XI of 1922), 
Sec. 48 (2). 

Section 48 (2) of the Indian Income Tax Act {which empowers 
a member of a registered firm to apply for a refund cohere the rate 
of income tax applicable to his total income of the previous year 
was less than the rate at which income-tax was levied on the profits 
of the firm) applies only to a person who has been assessed cuthd 
does not apply to a person who was dead before the assessment on 
his income was made. 

A person who was doing business in partnership with his 
sons died in December 1926 bequeathing his share in the profits 
of the firm to his widow. The sons carried on the business in the 
name of the old firm and in 1927 entered into apartnership among 
themselves and the firm was duly registered. The firm was taxed 
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for the atsessment year 1927 -US on the profits of the year 1926-26 
at the maximum rate of 18 pies in the rupee. The partners, i.e., 
the sons, applied under Section 48 and succeeded in getting a 
refund as the rate of tax on the individual income of each partner 
was less than the rate at which the firm's profits were assessed. 
The widow also applied for a refund : 

(■Held, that she was not entitled to a refund as her husband 
had died before the assessment had been made and she was not a 
partner of the firm at the time of the assessment. The fact that 
the profits had been bequeathed to her was not sufficient to entitle 
her to make a claim for refund as a partner. 

' Zbnab Bai V . Sbobbxaby of Sxaxb fob India [1931] (22 
S. L. B. 426) affirmed. 

Mixohbll V . MoNbidl & Co. [1927] (103 I. G. 120; 31 
C. W. N. 630 ; k. I. E. *1927 Cal. 618 ; 2 I. T. C. 298) referred 
to. 

First Appeal No. 13 of 1931, from a jadgmeat of tho Addi- 
tional Judicial Commissioner of Sind. 

Eimatrai Bhojraj, for the Appellant. 

Partabrai D, Punwani, for the Crown. 

JXJDOMBNI. 

HavbIiIWAIiA, a. J. 0. — This is an appeal from the judgment 
of the learned Additional Judicial Commissioner of Sind who 
dismissed the appellant’s salt with costs. Several issues were 
raised in the suit, but the learned Judge below tried the following 
two issues as preliminary issues : (1) Whether the suit as framed 
was competent ? (2) Whether the plaintiff (appellant) had any 
claim to refund ? On the first of these issues he held m the 
adfirmative, and, on the second, in the negative. 

The facts briefiy are that the appellant Zenab Bai, widow 
of Kadirbhoy Karimji, filed a suit against the Secretary of State 
for India in Council for recovery of a sum of Bs. 1 20 being the 
amount of refund on account of income tax levied for the assess- 
ment year 1927-28. It appears that the appellant’s husband 
Kadirbhoy Karimji along with his six sons, was doing business in 
timber at Karachi in the name of Kadirbhoy Karimji and he was 
a senior partner in the said firm. In December 1926, Kadirbhoy 
Karimji died and the partnership was dissolved. The deceased 
Kadirbhoy had bequeathed his share of profits in the firm to his 
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widow, the appellant. The sons, however, carried on business in 
the name of the old firm and in 1927 entered into a partnership 
between themselves. The partnership deed was duly registered. 
The firm was a registered firm and was taxed for the assessment 
year 1927-28 on the basis of the accounting year October 1926 to 
October 1926 at the maximum rate of 18 pies in the rupee. Each 
of the partners that is to say, the six sons of the deceased Eadir- 
bhoy, applied under section 48 of the Income Tax Act for a refund 
of the tax, the rate of tax on the individual income of each partner 
being less than the rate at which the firm’s profits were assessed. 
They were all paid the refund on their applications. The appel- 
lant also, on the strength of her husband’s will, under which she 
was bequeathed the share of the firm’s profits due to her husband 
applied to the Income tax authorities for a refund, but her applica- 
tion was refused on the ground that she was not a partner in the 
firm. The learned Additional Judicial Commissioner held that the 
plaintiff-appellant not being a partner in the firm could not make 
a claim for refund. 

It was contended by Mr. Eimatrai on behalf of the appellant 
that though the firm was taxed for the assessment year 1927-28 
on the footing of the profits of the accounting year 1926-26, the 
appellant should be deemed to be a partner in the firm inasmuch 
as the profits were bequeathed to her under the will of her hus- 
band and the firm being a registered firm she was entitled as 
partner to claim refund. Under Section 3 of the Act income tax 
is levied on the profits of a firm ; under Sec. 20, at it stood in 1928, 
assessment was to be made on the firm as constituted at the time 
the assessment was made. Section 48 (2) applies to the case of 
a member of a firm when the rate of income tax applicable to his 
total income is eithrer less than the rate at which the firm’s income 
is assessed or is below the minimum chargeable with income-tax ; 
it applies to a person who has been assessed and does not apply 
to a person who was dead before the assessment on his income 
was made. The appellant’s husband, Eadirbhoy, deceased, was 
not liable for assessment for the year 1927-28 because it was made 
in 1928, whereas he died in December 1926. It has been held 
in Mitchell v. McNeill <St Go., that- a dead person cannot be 
assessed to income tax. Furthermore, the appellant was claim- 
ing the refund in the capacity of a partner in the firm, which she 
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was not. Eadirbhoy, having died in December 1926^ ceased to be 
a member of the firm since that date. The deed of partnership of 
1927 shows that the partnership was between the six sons only 
and bhe appellant has been not shown therein as a partner and in 
fact she was never a partner at all in the firm of Kadirbhoy for 
the year 1927-28. The fact that the profits were bequeathed to 
her under the will of her husband would not by itself entitle her to 
make any claim for refund as a partner. That being so, we are 
of opinion that the plaintiff-appellant could not claim refund as a 
partner though her husband Kadirbhoy who was a partner in the 
registered firm only until December 1926. 

In view of this finding, it becomes unnecessary to discuss the 
other issue as to the jurisdiction of the Court to entertain the suit^ 
Accordingly we dismiss the appeal with costs. 

Appeal dismissed* 


[In the Calcutta High Coubt.] 

BENGAL COAL 00. Ltd. 

V. 

JANAEDAN KISHOEE LAL SINGH DEO. 

Nasim Ali and Edglbt, JJ. 

March 24, 1936. ' 

Lbssob and Lessee — Lease op Collieby — Undbbtaking 
By Lessee to Pay All Taxes Upon Mines — Whether In- 
cludes Income Tax on Profits of Mine — Nature of Income 
Tax. 

Where a lease deed relating t& a colliery provided that “ the 
lessee shall also pay and discharge all taxes^ rates ^ ' assessments 
and imposition whatever being in the nature of public demand 
which shall from time to time be charged^assessed or imposed upon 
the said mines or any part thereof by the authority of Govern- 
ment of India or the said local Government . . . and in a suit 
against the lessee the lessor claimed that the lessee was bound to 
pay him the income tax which the lessor had to pay in respect of 
his income from the mines : 
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Held, that income tax levied on the lessor in respect of the 
income of the mines cannot he said to he a tax charged or 
assessed upon the mines but was a charge on the lessor^s total 
income and the lessor was not^ therefore^ entitled to claim the same 
from the lessee. 

Income tax is a tax on income and not on anything else^. It 
is one tax, not a collection of taxes ; and it is also a personal tax. 

London County Ooungid v. Attornby-Gbnbbal [1901] 
(70 L.J.E.B. 77 ; 1901 A.G. 26) referred to. 

Appeals from an appellate decree of the District Judge of 
Burdwan. [A, A. Nos. 866 and 1003 of 1933.] 

S* C. Bose, S. E. Boy Ohowdhury and M. N. Das Oupta 
for the Appellant. 

S. N. Banerji, N. C. Bose, 8. N. Mitra, and Earunamoy 
Ohose for the Bespondents. 

Nasiu Adi, J. — These two appeals arise ont of a suit for 
recovery of road cess, mine cess and income tax charged on the 
royalty payable for a certain colliery under the terms of a regis- 
tered indenture of lease. The trial Judge decreed the suit. On 
appeal by the Defendants to the lower Appellate Court the learn- 
ed District Judge has affirmed the decree of the trial Judge for 
road cess and mine cess but has dismissed the Plaintifts* claim for 
income tax. Hence these two second appeals one (S.A. No. 866) by 
the defendants, and the other (S.A. No. 1003) by the Plaintiffs. 

The point for determination in the two appeals is whether 
under the terms of the lease the Plaintiffs are entitled to recover 
(a) Boad cess, (b) Mine cess, (c) Income tax, paid by them on 
the royalties reserved in the lease. 

The relevant clauses in the lease are these: — 

(a)...: ...The lessee shall pay the royalties reserv- 

ed in the lease at the time and manner appointed in that behalf 
and shall also pay and discharge all taxes, rates, assessments and 
imposition whatever, being in the nature of public demand 
which shall from time to time be charged, assessed or imposed 
upon the said mines or any part thereof by the authority of 
Government of India or the said local Government except demand 
of land revenue. 

It is contended on behalf of the lessee that the object of the 
covenant to pay taxes, rates, assessments and impositions was 
1—50 
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not to throw upon the lessee the burden of the assesBinents pay- 
able by the lessor under the statutes, but only to state the liabi- 
lity of the lessee to pay his share of the assessment under the 
statute laws. The words “ all taxes, indicate that the lessee 
was made liable by the covenant for the whole of the impositions 
upon the demised mines payable by the lessor and the lessee and 
not simply for the portion payable by the lessee only. If the 
object of the covenant was to make the tenant liable ‘for his 
share of the assessments only, there was no necessity for insert- 
ing it in the lease — because the liability was already fixed by 
the statutes. The covenant was not intended to be a mere sur- 
plusage but was framed with the object of throwing on the 
tenant the burden of obligations which, in the absence of such a 
covenant, might have fallen on the landlord. 

The question is whether the burden of the obligations in the 
present case namely, road cess, mine cess and income tax which 
was on the plaintifis has been thrown on the defendant by the 
operation of the covenants in the lease. 

The contention on behalf of the tenant is that these imposi- 
tions do not come within the covenants in the lease as they are 
not charged upon the mines but are charged upon the landlord in 
respect of the mines * 

Now, what is the difference between an imposition upon the 
mines and an imposition in respect of the mines ? All impositions 
are ultimately charged to the landlord or the tenant or both. 
Mr. Bose’s contention however is that when parties to a covenant 
use the words imposed, assessed or charged upon the premises ” 
the meaning of the words is the sense in which the words are 
used in the statute. In support of his contention he invited our 
attention to the following passage in the judgment of BAKKBS,J. 
in East Wood v. MacNab [1914, 2 K.B. 361] : 

When parties to a covenant use the words ^charged on 
premises ’ the meaning of ‘ charged ’ includes the sense in which 
the word is used in the statutes.” 

In this passage the word ” includes ” has been used by the 
learned Judge. This word is wider than the word means.” 

[With regard to road cess and mine cess his Lordship held that 
the obligations cannot be limited to charges on the mines themselves 
but extended to charges imposed in respect of them on persons, 
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namely landlord or tenant, and that the tenant ondertook the 
liability to pay all charges of a recurring nature imposed by the 
statutes, whether they are described in the statute as imposed on 
the mines or on the lessor or the lessee in respect of them and 
that the decision of the Courts belOw on the point was right.] 

As regards the claim for income taz, the contention of the 
lessor is that it is also within the convenant. For the purposes 
of the decision in the case I do not express any opinion on this 
question as the Plaintiffs ’ claim under this head fails for want 
of any materials to show what amount was imposed on them 
under the Income-tax Act for the demised mines only. The 
amount claimed by the Plaintiffs as income tax has not been 
separately assessed on them by the income tax authorities 
under the Income Tax Act. The amount claimed in the plaint 
has been laid at a certain figure by the Plaintiffs on calculation 
at a certain rate on their income from the mines. This rate is 
not the rate imposed on the Plaintiffs’ income from mines alone 
by the income tax authorities. It has been fixed not only 
with reference to the income from the mines but also with refer- 
ence to their other sources of income. The amount claimed 
under this head is not therefore the amount imposed by the 
income tax authorities under the Income Tax Act in respect of 
the mines only. 

The result therefore is that both the appeals are dismissed. 
The parties are directed to bear their own costs in these two 
appeals. 

Edoblt, J. — [His Lordship concluded as follows on the 
question of road-cess and mine-cess and then proceeded to deal 
with income tax.] 

It seems to be clear, therefore, that the liability to pay the 
road cess and the Mines Board of Health cess ai;ises directly in 
connection with the ownership of the mines or the receipt of in- 
come arising therefrom. These taxes are also separately assessed 
upon the persons concerned and they must I think be regarded 
as charges which the lessees have rendered themselves liable to 
pay under the terms of the covenant and I am of opinion that 
the lessors have clearly contracted themselves out of any statu- 
tory liability which they would otherwise have incurred with 
reference to these taxes. 
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Difterent consicleratioiiB apply, however, in the case of in- 
come tax. With regard to this tax I am in agreement with the 
learned District Judge in thinking that it is a personal tax. Fur- 
ther, as was pointed out by Lord Macnaghten in the case of 
of the London County Council v. The Attorney General, in- 
come tax 

“ is a tax on income. It is not meant to be a tax on any- 
thing else. It is one tax, not a collection of taxes essentially 
distinct.” 

In this connection it is argued by learned Counsel for the 
Appellants in Appeal No. 1008 of 1938 that income tax must also 
be regarded as having been contemplated by the parties to the 
covenant, in view of the fact that mines are property and pro- 
perty is one of the heads of income chargeable to income tax 
under sec. 6 of the Income Tax Act (Act XI of 1922). It must 
however, be reinembered that income tax is assessed under Bec.28 
of the Act not separately in respect of the various items men- 
tioned in sec. 6, but upon the ' total income,’ of the assessee. 
Under sec. 2 (16) of the Act the expression "total income ” means 
the “ total amount of income, profits, and gains from all sources 
to which this Act applies computed in the manner laid down 
in sec. 16,” which latter section relates to exemptions and exclu- 
sions in determining the total income. Having regard to the 
provisions of the Income Tax Act with regard to assessment, it 
would in this particular case be impossible to separate any in- 
come tax which might be payable upon the mines from the total 
amount of income tax payable by the party concerned. The 
amount of the income tax payable by a person who owns mines 
or derives any portion of his income therefrom is not separately 
assessed upon the mines and the income arising therefrom but 
is assessed upon his total income which is determined according 
to certain specific directions contained in the Income Tax Act. 
In my view such a tax cannot be said to be a tax upon the 
mines and could not have been in contemplation of the parties 
when the lease was executed. 

I therefore agree that these two appeals must be dismissed. 

Appeal dismissed. 
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[In the AiiIiahabad High Ooubt.] 

CHAMBEE OP COMMERCE. HAPUR 

V, 

COMMISSIONER OP INCOME TAX, UNITED PRO'VINCBS. 

Bajpai and Ooldistbb, JJ. 

April 6, 1986. 

Mutual Benefit Conoebns — Ohambbb of Commbbob Rb- 
qistbbjed as Company Undbb Sbo. 26, Companies Act — Income 
Paid by Mbmbbbs by Wat of Admission Pees, Subsobip- 
TioNs, Rbgistbation Pbbs and Commission on Fobwabd Con- 
tracts — Liability to Income Tax — ^Natubb of Such Income — 
Chambbb of Commbbob, Whethbb ‘ Ohakitablb Institution ’ — 

‘ Chabitablb,’ Meaning of — Rbfebbnce — Question Pound in 
Assbsseb’s Favoob by Commissionbb, Whethbb Can be Re- 
agitated IN High Coubt— Indian Income Tax Act (XI of 
1922), Secs. 3, 4 (3), 6 (vi), 12— Indian Companies Act VII of 
1913), Sec. 26. 

The assessee, the Ghamber of Gommeree, Hapur, was an 
assoeiaiion registered as a limited liability company under See- 
tion 86 of the Indian Companies Act, The object of the associa- 
tion was, among others, to promote and protect trade and 
commerce, to promote unity and friendliness among merchants 
and to facilitate transaction of business between merchants deal- 
ing in corn and persons entering into transactions with them. 
The members of the association were merchants of Hapur, some of 
tohom were commission agents. Its income was derived from (t) 
admission fees and annual subscriptions of members, (tt) registrar 
iion fees for grain-pits and commission on purchase and sale on 
forward delivery contracts entered into between members iniier se 
or between outsiders or between cm outsider amd a member. 
When an outsider was a party he had to register the contract 
through a member of the Ghamber of Commerce. The income-tax 
authorities held that the income from admission fees and annual 
subscriptions was exempt from tax but assessed the company in 
respect of income from commissions and registration fees and also 

1—51 
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deoUried to make any allowance on account oj expenses tneurred 
in maintaining a hospital. On a reference by the Commissioner : 

Held, (1) that the assesses was not exempt from being 
assessed to income tax merely because it was an association regis- 
tered as a company under Section 86 of the Companies Act {which 

provides for registration of associations not formed for earning 

profits ) ; ... 

{2) that the income from commission and registration fees 

paid by the members on their own account and on behalf of out- 
siders was not income derived from any source other than business 
and, as the Commissioner had found that such income was not 
income from business, it could not be differentiated from admis- 
sion fees and subscriptions and was not liable to be taxed | 

(3) that the assesses was not a ‘ charitable institution * within 
the meaning of the Income Tax Act and was not exempt from 
tax as such ; 

{d) that the assesses was not entitled to claim exemption in 
respect of any money which it might have elected to spend on 
charity. 

Quaere : Whether the Commissioner of Income Tax was right 
in holding that the income derived from commission on forward 
contracts and registration fees was not income from business. 

The High Court cannot resurrect a question which has been 
answered by tJw Commissioner himself m fa/oour of the assessee. 

Though an object may be of ' general public utility ’ if the 
benefit goes to a section only of a community, every institution 
whose object is to benefit the public or a section of the public is 
not necessarily a charitable institution. Before am institution 
can be held to be ‘ charitable ’ there must be an element of altru- 
ism, that is to say, the beneficiaries must not he able to claim the 
benefit. 

Baobd op Ebvbnub V. Mtlapobb Hindu Pbbmanbht Fund, 
Lid. (infra) commented upon. 

Livbepool Cobh Tbadb Assooiation v. Monks (infra) dis- 
tinguished. 

Cases referred to : — 

Boabd op Rbvbnub V. Mylapobb Hindu Pbbmanbnt Fund 
[1924] (I. L. R. 47 Mad. 1 ; 1 I. T. 0. 217 ; 20 L, W. 27 ; 76 I.C. 
833 ; A.I.E. 1923 Mad. 684). 
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COMMIBBIONEB OP InOOMB TaX, BBNGAli V. SHAW WaIiIiAOB & 

Co. [1932] (59 LA. 206; I.L.R. 59 Gal. 1343; 1932 Oomp. Gas. 
276 ; 6 I.T.O. 211; 136 I.O. 742 ; A.I.E. 1932 P.0. 138). 

COMllISSIOBBB OP InOOMB Taz, BoMBAT «. MitiliOWBBBS ’ 
Mutual Issubanob Assooiaiion, Ltd., [1932] (I.L.R. 56 Bom. 
119 ; 33 Bom. L.R. 1581 ; 1932 Comp. Gas. 271 ; 135 I.O. 813). 

Livbbpool Cobb Tbadb Assooiation v. Mohes [1926] (2 
K.B. 110 ; 95 L.J.K.B. 619 ; 134 L.T. 756 ; 42 T.L.E. 393 ; 10 Tax 
Gas. 442). 

Mbllody, In re [1918] (1 Oh. 228 ; 87 L.J. Oh. 185 ; 181 L.T. 
166; 34T.L.R. 122). 

Nbw Yobk Lipb Insubanob Co. e. Sttlbs [1889] (14 App. 
Gas. 381; 59 L.J.Q.B. 291; 61 L.T. 201; 2 Tax. Gas. 460). 

Uhitbd Sbbviob Club, Simla v, Obown [1921] (I.L.E. 2 
Lah. 109 ; 61 1.C. 836 ; 1 I.T.0. 113 ; A.I.R. 1921 Lah. 208). 

Vbbgb V. SoMBBViLLB [1926] (1924 A.O. 496 ; 131 L.T. 107 ; 
40 T.L.E. 279 ; 93 L.J.P.C. 173). 

Case stated by bhe Gommissioaec of Income Tax, United Pro- 
vinces under Sec. 66 (2) of the Indian Income Tax Act (Mis. Case 
No. 637 of 1934) in the matter of the assessment of the Chamber 
of Commerce, Hapur. 

The facts are stated in the judgment. 

S. K. Dor, E. 0. Mital and M. E, Aganoala for the assessee. 
K. Verma for the opposite party, Commissioner of Income- 

Tax. 

JUDGUBBT. 

Gollistbb, J. — This is a case which has been stated by the 
Income Tax Commissioner under Section 66 (2) of the Indian 
Income Tax Act (XI of 1922). The assessee is the Chamber of 
Commerce at Hapur and the case relates to two assessment years, 
1932-33 and 1933-34. The assessee is a company limited by 
guarantee which was registered in 1923 under Section 26 of the 
Indian Companies Act. 

The objects for which the assessee was incorporated, as set 
forth in its Memorandum and Articles of Association, Are as 
follows : — 
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(1) To promote and protect the trade, commerce and mana- 
factures of India, and in particular the trade, commerce and manu- 
factures of Hapur and district Meerut. 

(2) To promote unity and friendliness amongst all merchants 
in general and dealers in grain in particular in respect of all 
subjects of common interest. 

f3) To establish just and equitable principles in trade and to 
form a code or codes of practice to simplify and facilitate transac- 
tion of business between merchants dealing in grain, cotton seed, 
etc*, at Hapur and elsewhere, and persons entering into those 
transactions with them. 

(4) To maintain uniformity in rules, regulations and usages 
of trade. 

(5) In case of mutual quarrels or dispute in business to settle 
them as between members of the association and between parties 
willing or agreeing to abide by the judgment and decision of the 
association. 

(6) To consider all questions connected with trade, commerce, 
manufactures and affecting the rights and privileges of the 
whole mercantile community, specially dealers in grain and cotton 
etc., and to remove all difficulties in a lawful and constitutional 
manner. 

(7) To acquire by purchase, taking on lease or otherwise 
lands and buildings and all other property, movable and immovable, 
which the association, for the purposes thereof, may from time to 
time think proper to acquire. 

(8) To sell, improve, manage, develop, exchange, lease, 
mortgage or otherwise deal with all or any part of the property 
of the association, or the business of the association. 

(9) To co-operate with other associations and Chambers 
similar to this association and to procure from and communicate 
to any such association such information as may be likely to 
forward the objects of the association. 

{9a) To spend such sums of money as may from time to time 
be resolved upon by the Executive Committee or general body of 
the association on charitable and benevolent object or objects of 
public utility with the sanction of the latter. 

(10) Tc do ail such other things as may be conducive 
to the extension of trade, commerce or manufactures or 
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incidentAl Lo fche attainment of the above objects or any of 
them. 

Article {9a) did not originally occur in the memorandum ; it 
was added in pursuance of a sanction to amend the Articles of As- 
sociation which was obtained from the High Court on September 
1, 1933. Application to that effect was made on the advice of the 
auditors, who had detected that the assessee was incurring without 
authority certain expenses in maintaining a hospital. 

The income of the assessee is as follows : — 

(1) Bs. 10 per month per member as admission fee. 

(2) Be, 1 per member per annum as subscription. 

(3) Be. 1 as registration fee for each khaifi or gain-pit. 

(4) 0-2-0 commission on every purchase and sale of 25 tons 
on forward delivery contracts. 

The members of the 'assesses company are merchants of 
Hapur, some of whom are commission agents. It appears that the 
bulk of the income is derived from the commission which is paid 
on forward contracts. Any such contract may be entered into by 
two members inter se or it may be entered into by two outsiders or 
by an outsider and a member ; but whenever an outsider is a 
party to the contract, he has to employ the services of a member 
of the assessee company who is a commission agent. Each con- 
tract is registered in the books of the assessee company, but it can 
only be registered in the name of a member and it is the member 
who has to pay the commission. He in his turn recovers it from 
the outsider or constitaent, but so f or as the company is concerned it 
is the member who is responsible for paying the commission. 

The assessee objected that it was not liable to assessment 
under the Act ; but the Income-tax Officer of Meerut overruled that 
objection and assessed the company to income-tax in respect to 
commission or registration fees, declining at the same time to 
make any allowance on account of the expenses incurred in main- 
taining a hospital. The admission fees and annual subscription 
only were held to be exempt. The assessee appealed on the 
following grounds : — 

(1) That it was not an association working for profits and that 
no jrirt of its income was liable to be distributed in the form of 
Jividends or otherwise. 
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(2) That its income was derived from its own members in the 
form of contributions for its maintenance and was as such outside 
the scope of the Act. 

(8) That it did not settle any profit or loss, but simply recorded 
the transactions and was not concerned with any payments. 

(4) That it was incorporated under Section 26 of the Compa- 
nies Act as an association limited by guarantee. 

(6) That in any case the Income-tax Officer should have al- 
lowed the expenditure on charity. 

The Assistant Commissioner of Income Tax dismissed the 
appeal, and thereupon the assessee moved the Commissioner of In- 
come-tax to state a case and refer certain questions of law to this 
Court. The questions of law set out in their application were as 
follows : — 

(1) Whether an association incorporated under Section 26 of 
the Indian Companies Act, as an association liTnited by guarantee 
not existing for earning profits, and prohibted under the law from 
dealing any dividends to its members, is liable to assessment, parti- 
cularly in view of the fact that no relief under Section 43 of the 
Act is available to such an association, as in case of other associa- 
tions not incorporated under Section 26 of the Indian Com- 
panies Act. 

(2) Whether the income of the Chamber, derived from its 
members only in the shape of a certain fixed amount on each tran- 
saction registered in the Chamber, can be deemed to be ** income, 
gains or profits ” within the meaning of Section 4 of the Act, when 
such amount is to be spent not for distribution of any profits but 
for maintenance of its office and carrying out of objects enumerated 
in the memorandum of association. 

(3) Whether the income of the Chamber of Commerce, Hapur, 
can be deemed to be income of a religious or charitable institu - 
tion derived from voluntary contributions or income derived from 
property held under trust or other legal obligation wholly for 
religions or charitable purposes ” within the meaning of Section 
4, Sub-section (3), Clauses (i) and (li) and as such is exempt from 
assessment. 

(4) Whether income of the Chamber is in any event 
derived trom “ business within the meaning of the Income Tax 
Act. 
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(6) Whether the expenditure on charity, in accordance with 
its memorandum of association, even prior to its amendment by 
the Honourable High Court, is liable to assessment. 

The Income Tax Commissioner has, however, only referred 
questions Nos. 1 to 3 and No- S to this Court ; he has not thought 
it necessary to refer question No. 4 because in his opinion the^ in- 
come of the assessee is not from business ” within the meaning 
of the Act, and he has accordingly conceded that point in favour 
of the assesses. 

I will now proceed to deal with the questions which have been 
formulated by the Income Tax Commissioner. 

Question No. 1 . — There is no provision in the Act whereby an 
association incorporated under Section 26 of the Indian Companies 
Act is exempted as such from being assessed to income-tax. In 
fact, this was admitted before the Income-tax Ofl&cer. His assess- 
ment order dated March 22, 1934, shows that in the written 
arguments which were filed before him the following admission 
found place ; “ It may be conceded at the outset that the Chamber 
as such is not exempt from assessment as it is certainly a company 
registered under the Indian Companies Act and comes within the 
scope of Section S of the Income-tax Act.” 

I agree with the view of the Income-Tax Commissioner that 
there is no exemption in favour of such a company as such and 
that the non-applicability of Section 48 of the Act is an irrelevant 
consideration. 

Question No. 2 . — As I have already shown, the income of the 
assessee — apart from admission fees and subscriptions, which have 
been held to be exempt — is of two kinds; it consists (1) in payment 
of commission and registration fees which are made by members 
on their own account and (2) in payment of commission which, 
though made by members, actually comes from ^the pockets of 
outsiders. I will first deal with the former categovy. 

Learned counsel for the assessee contends that the Chamber 
of Commerce at Hapur is a “ mutual concern ”, i.e,, an associa- 
tion whose members contribute to a common fund for their 
mutual benefit and that the payments which are made by its 
members are on that account exempt from income-tax, being 
neither income, profits or gains within the meaning of the Act, 
they are contributions by individual members for a common 
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fund to be utilised by the aggregation of members for a common 
object. He relies on various authorities. The first case to which 
we are referred is from the House of Lords and dates back to 
1889. It is the case of the New York Life Insurance Company 
V. Styles, It related to a Mutual Life Insurance Company which 
had no shares or shareholders, the members were the holders of 
participating policies, each of whom was entitled to a share of 
the assets and liable for all losses. A calculation was made by 
the company of the probable death-rate among the members and 
of the probable expenses and other liabilities, and the amount 
claimed for premiums from members was commensurate there- 
with. An account was annually taken and the greater part of the 
surplus of such premiums for expenditure referable to these polices 
was returned to the policy-holders as bonuses either by addition to 
the sums insured or in reduction of future premiums. The re- 
mainder of the surplus was carried forward as funds in liand to 
the credit of the general body of the members. It was conceded 
that the income derived by the company from investments and 
from all transactions with non-members was assessable to income- 
tax, but it was held by four out of six of the noble Lords who 
heard the appeal that no part of the premium income received 
under participating policies was liable to be assessed to income-tax 
as profits or gains under Schedule D. Schedule D in the Act of 
1853 was concerned with 

** any profits or gains arising to any person whatever from 
any profession, trade or vocation exercised in the United King- 
dom.” 

The above view, namely, that no part of the premium income 
received under participating policies was liable to be assessed to 
income-tax was held by Lord Watson, Lord Bramwbll, Lord 
Hbrschbll and Lord Macnaghtbn. Lord Halsburt and 
Lord Fitz Gbrald dissented from that view and were of opinion 
that the surplus returned or credited to members was liable to 
income-tax. Lord Halsburt at the beginning of his address at 
page 389 stated : “ I think the appellants do carry on a concern 

which brings in profit Lord Fitz Gerald at page 

404 stated : 

“ My Lords, we are now dealing with this case not as bet- 
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when the corporation and the individual policy-holders who may 
happen to be members in respect of their policies, but as between 
the Grown in respect of a public general tax and the corporation 
as a trading concern, which it is indubitably.’’ 

The majority, however, were of the opinion that the associa- 
tion was not a profit-making concern such as would attract in- 
come-tax, * 

In the case of The United Service Club, Simla v. The Crown, 
a learned single Judge of the Lahore High Court, relying on the 
case of The New York Life Insurance Company v. Styles held 
that the income of the United Service Club at Simla, a company 
registered under the Indian Companies Act, was not liable to be 
assessed to income-tax under the Indian Income Tax Act (Act 
VII of 1918) except to its house property. At page 110 (of 2 Lah.) 
the learned Judge observes : 

** The money received by the Club from its members does 
not fall within Clause (iv) * income derived from business ’ as the 
Club does not trade with its members, but the object for which 
it exists is their mutual benefit. If the money which the Club 
receives from its members were chargeable to income tax, it could 
only be so chargeable under Clause (vi) as ‘ income derived from 
other sources The question for determination is whether such 
money can be regarded as income at all.” 

He goes on to find that it is not income from other sources 
within the meaning of the Act. At page 113 he observes : 

** 1 do not think that the money received by a 

club from the members composing it can be properly regarded as 
‘ income a word which itself seems to imply something received 
from outside.” 

It will be observed that Act VII of 1918 was then in force 
and in that Act the words profits or gains ”, which find place in 
Section 4 (1) oft Act XI of 1922, did not occur, but in 
sioner of Income Tax, Bengal v. Shaw Wallace d Comptmy, their 
Lordships of the Privy Gouncil held that the expansion of the 
language into ” income, profits and gains ” was more a matter of 
words than of substance. 

In The Commissioner of Income Tax, Bombay Presidency v. 
The Millowners^ Mutual Insurance Association Limited a Bench 
of the Bombay High Court held that in the case of a Mutual In- 
1—52 
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suranoe Company limited by guarantee and formed by its 
members for the mutual insurance of members against liability 
to pay compensation to workmen employed by them and their 
dependents for accidents etc., the surplus of the cost or premiums 
and further sums received by the company from its members 
over its expenditure of the year was not liable to be assessed to 
incorBe-tax as profits or gains of business under Sections 6 (iv) 
and 10 or any other section of the Indian Income Tax Act of 
1922. There too the case of The New York Life Insurance Gom- 
pany v. Styles was relied upon. The learned Judges in discus- 
sing that case observed that the general principle therein laid 
down was that 

“If a body of persons choose to contribute a sum 
of money for their own purposes, any surplus of that sum 
remaining after expenses have been paid cannot be regarded as 
profit." 

In Board of Bevenue v. The Mylapore Hindu Permanent 
Fund Limited, the capital of a mutual benefit society was made 
up solely of periodical investment by its members and the income 
of the society was mainly derived from interest earned on loans 
given solely to its members, every one of whom was by the rules 
eligible to take loans ; and it was held by a special Bench of the 
Madras High Court that such interest earned by the society from 
its own members was not taxable “ profits " within Section 9 of 
the Indian Income Tax Act (Act YII of 1918) in spite of the fact 
that the society was registered under the Indian Companies Act. 
In considering the case of The New York Life Insurance Company 
V. Styles, the learned Judges observed ; 

“The principle of that case is that income to be taxable must 
come in from outside and not from within." 

The question does not seem to have been considered whether 
a mutual concern can trade with its members and whether the 
payment and receipt of interest on loans advanced might not 
amount to a money-lending business between the association and 
its members. 

Learned counsel for the department on the other hand 
strongly relies on the English case of Liverpool Gorn Trade 
Association v. Monks. In that case an association had been for- 
med for promoting the interest of the corn trade and the objects 
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of the Association, as set out in the memorandum of association, 
were inter alia as follows — 

(1) To promote or oppose legislative and other measures cal- 
culated to afifect the corn trade generally, and for these purposes 
to petition Parliament and take such other steps and proceedings 
as may be expedient, and to define, make and maintain uniformi- 
ty and expediency m the rules, regulations, usages and customs 
of the said trade, and to establish just and equitable principles 
therein. 

(2) To adjust and settle disputes between persons engaged in 
the said trade by establishing a tribunal of reference for the ami- 
cable adjustments of such disputes. 

(3) To provide, regulate and maintain a suitable building 
exchange, market and room for the purposes of the corn trade in 
Liverpool. 

(4) To establish and maintain a clearing house for the clear- 
ance of contracts or periodical settlement of contracts, and for 
facilitating payments between persons engaged in ihe corn trade. 

In order that the facts of that case may be understood 1 quote 
the following observation from the beginning of the judgment, 
which was delivered by Eowlatt, J.: “ In this case there was a 
company with a share capital of £ 60,000 in 400 shares of the un- 
usually large denomination of ^ 150 each, and its object was to 
maintain, and it did maintain, buildings for the purposes of the 
corn trade in Liverpool, and afiord a number of facilities in those 
buildings. It made charges to its members and to other people 
proportionate to the use they made of the facilities ; and it could, 
and at one time it did, declare a dividend upon its share capital. 
The major part of the clientele of the company, or at any rate the 
more important part, were, I have no doubt, the members them- 
selves, and I suppose the members joined in order that, as mem- 
bers, they might have the benefit of the facilities upon more 
reasonable terms than outsiders. They paid an entrance fee when 
they became members. There is nothing more to be said, I think, 
about the company, except perhaps this, that a member had to 
become a shareholder, but that he could not hold more than two 
shares, and if he had more than one, the extra one might be re- 
quisitioned in order to enable a new entrant to obtain his share 
if he could not acquire a share otherwise. 
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“ The qaestioni here is whether the profit which the company 
makes ont of what the members pay to it, is taxable income of the 
bnsiness which the company undoubtedly carries on. The alleg- 
ed profit consists of the amount by which the entrance fees of 
the members and their subscriptions for the various facilities 
exceed the cost of keeping up the buildings and affording the 
facilities. I do not see why that amount is not a profit. The com- 
pany has a capital upon which dividends may be earned, and the 
company has assets which can be used for the purpose of obtain- 
ing payments from its members fox the advantages of such use, 
and one is tempted to ask why a profit is not so made exactly on 
the same footing as a profit is made by a railway company who 
issues a travelling ticket at a price to one of its shareholders, or 
at any rate as much a profit as a profit made by a company from 
a dealing with its own shareholders in a line of business which is 
restricted to the shareholders. If there were a railway company 
which only carried its shareholders, one would say that when it 
afforded the advantage to a shareholder of performing an act of 
transit for him, being paid by the shareholder therefor, that the 
profit thereby made was a profit of the company just as much as 
if the shareholder was a stranger.” 

That case is of course distinguishable from the cases of The 
New York Life Insurance Company v. Styles and from the case 
with which we are now dealing by the fact that there was a share 
capital and that there were shareholders who had a right to de* 
mand dividends, if declared. At the same time it is to be observ- 
ed that notice was taken of the fact that the company dealt with 
persons who happened to be the owners of the share capital 
” affording benefits to those persons individually for which they 
pay money by way of subscriptions and by way of entrance fees” 
and the learned Judge accepted the Attorney-General’s conten- 
tion that there was no reason at all for regarding otherwise than 
as profits the difference which was obtained by dealings between 
the corporation and the persons who happened to be its mem- 
bers. 

It is I think settled — and in fact it is not disputed — that in 
certain cases at least money paid in by members of a “ mutual 
concern ” is exempt from income tax ; and the fact that the 
Chamber of Commerce at Hapnr is in one aspect at least a 
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mataal concern seems tio have been recognized by the income-tax 
authorities, inasmuch as they have conceded that the admission 
fees and subscriptions are contributions by members such as did 
not attract income tax. At the same time learned counsel for the 
assesses concedes that a “ mutual concern ” may trade with its 
members and that in such circumstances the prodts earned there- 
by will be liable to tax. The Income Tax Oommissioner,«how- 
ever, has clearly conceded in his statement of the case that the 
income from commission and registration fees is not income from 
“ business ” within the meaning of Section 6 (iv) of the Act ; 
but he is of opinion that it is taxable on the ground that it is 
payments made by members for services rendered to them by 
the assesses.” I refrain from expressing any view as to whe- 
ther the Income Tax Commissioner was right in conceding that 
these payments are not income from business, for 1 am clearly of 
opinion that the department is bound by that admission. This 
Court is only called upon to answer the questions of law which 
have been formulated by the Income Tax Commissioner in his 
statement of the case. It is true that the Income Tax Officer and 
the Assistant Commissioner of Income Tax both held that these 
payments were income from ** business ” and on that account 
the assesses asked the Income Tax Commissioner to refer this 
question to the High Court ; but I do not think that this Court 
can resurrect a question which has been answered by the Commis- 
sioner himself in favour of the assesses. Now, if these payments 
are not income from business, it is difficult to see from what 
“ other source ” a mutual concern can derive profits. Since it has 
been held by the Income Tax Authorities that these payments are 
not income from business, 1 find myself unable to differentiate 
between them and the admission fees and subscriptions which 
have been held to be contributions other than '* income ” and 
therefore not taxable. 

As regards payments which are made by outsiders through 
members, learned counsel for the asseesee argues that there is no 
privity between the company and the outsiders and that these 
payments must therefore be deemed to be payments made by 
members in the same way as those which are made by members 
on their own behalf. We are not impressed by this argument. 
That the Association has direct dealings with outsiders is shown 
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in ParagraphL 5 of the objects of the Association as set forth in 
the memorandum and also by Bale 7 of Appendix B as reproduced 
on page 16 of the paper book. Ab the same time it seems to me 
that such payments cannot appropriately fall under any head other 
than “ business and since it has been conceded — whether 
rightly or wrongly — by the Income Tax Commissioner that they 
are q-ot income from “ business I must hold that they are not 
taxable as income from “ other sources within the meaning of 
Section 6 (vi) of the Act. For reasons already given I express 
no opinion as to whether they do in fact fall under the head of 
business 

Question No, 8 — Learned counsel for the assessee admits that 
Clause (i) of Sub-section (3) of Section 4 of the Act has no applica- 
tion. There remains Clause (ii) of that sub-section which provides 
that “ any income of a religious or charitable institution derived 
from voluntary contributions and applicable solely to religious or 
charitable purposes ” is exempt from income tax. “ Charitable 
institution ” is not defined, but “ charitable purpose ” is defined 
as including ** relief of the poor, education, medical relief and the 
advancement of any other object of general public utility.” Obvi- 
ously the word “ charitable ” in the Act has a technical significa- 
anoe other than the meaning which it bears in common parlance. 
The ostensible object of this association is to provide facilities 
of trade and to improve business. As regards the question of 
general public utility ”, it has been held m numerous cases that 
the requirements of the law will be satisfied if the benefit goes to 
a section of the community — vide^ for instance, the English case 
of In re Mellody* In that case a testatrix bequeathed the income 
of a fund in trust to provide an annual treat or field day for the 
school children of a certain locality, or as many of such children 
as the same would provide for ; and it was held that the be 
quest was a good charitable gift. At che same time every institu- 
tion whose object is to benefit the public or a section of the public 
is not necessarily “ charitable ”. In the Privy Council case of 
Verge v. Somerville and others Lobb Webnbxjby in considering 
whether a valid charitable trust had been created, made the follow- 
ing observation : — 

“ To ascertain whether a gift constitutes a valid charitable 
trust a first inquiry must be whether it is public — 
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whether it is for the benefit of the community or of an appreciably 
important class of the community. The inhabitants of a parish 
or town, or any particular class of such inhabitants, may, for 
instance, be the objects of such a gift, but private individuals, or 
a fluctuating body of private individuals, cannot. 

In the present case the persons who are actually benefited are 
(1) those particular individuals who are members of the association 
and (2) such outside merchants as may elect, when doing business 
at Hapur, to do it through the Chamber of Commerce. I feel some 
doubt as to whether in the circumstances an object of general 
public utility as contemplated by the Act is being advanced by the 
assessee. Further, it seems tome that before an institution can 
be held to be charitable ” there must be an element of altruism; 
that is to say, the beneficiaries must not be able to claim the 
benefit. That condition is wanting in the present case. More- 
over, the contention of learned counsel for the assessee that there 
is no privity between the assessee and outsiders and that this is a 
** mutual concern ” of the members who compose the association 
appears to me to be inconsistent with his claim that the assessee is 
a charitable institution ** within the meaning of Clause (ii) of 
Sub-section (3) of Section 4 of the Act. The whole idea of a 
** mutual concern ” is that the particular members composing it 
should be benefited. 

Without considering whether the other requirements of 
Clause {ii) are or are not satisfied, I am of opinion that for the 
reasons given above the assessee is not a charitable institution 
within the meaning of the Act and is not as such exempt from 
tax. 

Question No, 5 — Learned counsel for the assessee concedes 
that apart from other considerations, the assessee cannot claim 
exemption quoad Skny money it may have elected to spend on 
charity. 

Bajpai, J. — I agree. 

By the Coubt — Our reply to the reference is as follows : — 

Question No, i. This question is answered in the affirma- 
tive. 

Question No, 2 , — The answer to this question is that such 
payments are not income from any sources other than business. 
We express no opinion as to whether the Income Tax Commis- 
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sioner’s admission that they are not income from business is or is 
not correct. 

Question No. 8. The answer to this question is in the 
negative. 

Question No, 5. The answer to this question is in the affir- 
matiye. 

The assessee will receive his costs of this reference from the 
department. He is entitled to recover counsel’s fee according to 
the certificate filed by Mr. Dar. 

The hearing of this case occupied four days and it was argued 
with ability by Mr. Kamla Kant Verma on behalf of the depart- 
ment. He should file his certificate within six weeks. 

Let a copy of this judgment be sent to the Commissioner of 
Income Tax. 

Befermoe answered accordingly. 


[In the Allahabad Hioh Gotjbx.] 

MOHAMMAD A SLAM 

o. 

COMMISSIONER OF INCOME TAX, UNITED PROVINCES. 

COLLISXBB AND BaIPAI, JJ. 

August 7, 1936. 

Association op Individuals — Co-ownbbs Havino Spboi- 
PIBD But Undivided Shabb in Peopbbtt — Whbthbb Taxable 
AS ‘ Association of Individuals’ — ^Meaning of ‘ Association of 
Individuals’ — Appointment of Common Collboiing Agent, 
Effect of — ^Indian Income Tax Act (XI op 1922), Sbo. 3. 

The expression ‘association of individuals' in Section 8 of 
the Indian Income Tax Act is ejusdem generis with the word im- 
mediately preceding, viz., firm' and before there cam he an asso- 
ciation of individuals within the meoming of the section it must 
first he shown that the association has at least some of the attri- 
butes of a firm or partnership though not in the strictly legal 
sense of the term. 
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Persons having specified hut undivided shares in property 
which produces income do not come within the expression associa- 
tion of individuals in Section B of the Act and are not liable to be 
assessed to income-tax as such* Even the appointment hy a body 
of co-owners of a common collecting agent will not convert such 
body of co-owners into an association of individuals within the 
meaning of Section 3. » 

A mandi consisting of some shops^ houses and apiece of open 
ground on which a market was held originally belonged to one 
person who died in 1860. In 1925, 26 persons had become owners 
of the mandi by right of association or transfer* Tip to 1926 the 
owners used to lease the mandi to tfaekadars, but in that year they 
appointed an agent to collect rents and maintain accounts : Held, 
that the owners of the mandi did not constitute cm association of 
individuals within Section 8 of the Income Tax Act and were not 
liable to be assessed to income-tax as an association. 

Oases referred to : 

Gommissionbb of Income Tax, Madbas v* Mohidben Sahib 
OF Bbllaby 11927] (2 LT.G. 472; 63 719 ; 26 M.L.W* 

666; 106 LG- 226 ; A.LB. 1917 Mad. 1062). 

Gommissionbb of Income Tax, Madbas v* Mbs- J. V. 
Saldhana [1932] (LL.R. 66 Mad. 891; 62 M.L.J. 600; 36 
M.L.W. 736 ; 188 I.G. 1 ; A.I.E. 1932 Mad. 873). 

Elias, In re [1936] (1936 I.T.E. 408 ; 40 G.W.N. 476). 

HoTZ Tbust of Simla v. Gommissionbb of Income Tax 
[1930] (I.L.E. 11 Lah. 724 ; 6 LT.G. 8 ; A.I.R. 1930 Lah. 929). 

Mian Ghannu Factobies Union v. Gommissionbb of Income 
Tax [1936] (1936 I.T.E. 203 ; A.I.R. 1936 Lah. 648). 

Tbibune Fbess, Tbustees of V* Gommissionbb of Incomb 
Tax [1936] (1936 I.T.E. 246 ; I.L.E. 16 Lah. 829 ; 168 I.O. 306 ; 
A.I.E. 1936 Lah. 670). 

Gase stated by the Gommissioner of Income Tax on his own 
motion under Section 66 (1) of the Indian Income Tax Act (XI of 
1922) [Mis. Gase No. 336 of 1934]. 

M* N* Eaul (for K. N* Katju) and P. L. Banerji for the 
assessees. 

E* Verma for the Gommissioner of Income Tax. 

Judgment. 

Gollistbb, J. — The Gommissioner of Income Tax has on 
1—53 
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his motion under Section 66 (1) of the Income Tax Act referred 
the following two questions to this Gouj t for decision: — 

“(1) Whether on the facts of the case stated below (i.e., in 
his statement of the case) the various co-sharers owning the Mandi 
known as the Khalifa Mandi at Allahabad constitute an associa- 
tion of individuals within the meaning of Section 3 of the Income 
Tax^Act ? 

(2) If the answer to the above question be in the affirmative, 
whether in view of the fact that Mufti Mohammad A slam has. 
subsequently to the issue and service of the notice under Section 2 
(12) of the Income Tax Act, 1922, transferred his proprietary in- 
terest to his wife, the Income Tax Officer is debarred from treat- 
ing him as the principal officer of the association within the 
meaning of the section quoted above ?” 

The Khalifa Mandi consists in some shops, houses and a piece 
of open ground on which a market is held. It originally belonged 
to one Mufti Karim Quli who died in 1860. It appears that from 
1926 onwards twenty -six persons have by right of association or 
transfer been the owners of this Mandi. Up to 1926 the owners 
used to lease the Mandi theJcadars^ but in that year they appoint- 
ed a man named Kanhaiya Lai to collect rents and maintain 
accounts. These accounts were kept in Hindi ; but subsequently, 
for the convenience of some of the co-sharers, another man, named 
Abdul Shakoor, was also appointed, who wrote in Urdu. It ap- 
pears that Kanhaiya Lai has now resigned, but we do not know 
the date of his resignation and we do not know whether Abdul 
Shakoor is still in the employment of the owners. 

As regards question No. (1) the learned counsel for the de- 
partment contends that an association of individuals within the 
meaning of Section 3 of the Income Tax Act will cover any case 
where a number of persons have a specified but undivided share 
in property which produces income ; but he has not been able to 
show us any authority for this definition. Taken by itself, it can- 
not be denied that the expression is capable of a very wide 
interpretation, but having in view its context and the Act as a 
whole, we do not think it was the intention of the Legislature 
that the words should have so comprehensive a meaning. Ori- 
ginally the words used in the Act were “individual, company 
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firm and Hindn undivided fiimily”, but under an Amending Act 
of 1924 (II of 1924) the words “individual, Hindu undivided 
family, company, firm and other association of individuals” were 
substituted. There is no comma after the word “firm” and from 
this as well as from the fact that the words “Hindu undivided 
family” have been transposed to a higher position in the sentence 
it must be inferred that it was the intention of the Legislature that 
the expression “other association of individuals” should be ejusdem 
generis with the word immediately preceding, i.e., the word “firm". 
Thus, before there can be an association of individuls within the 
meaning of the section, it must first be shown that the association 
has at least some of the attributes of a firm or partnership, though 
not in the strictly legal sense of the term. Learned counsel for the 
department has referred us to the following cases : Commissioner 
of Income tax, Madras v. Mohideen Sahib of Bellary ; Sotz Trust 
of Simla v. Commissioner of Income Tax ; Commissioner of In- 
come Tax, Madras v. Mrs. J.V. Saldhma ; Trustees of the Tribune 
Press V. Commissioner of Income Tax ; In the matter of Messrs. 
B. N. Elias and Mian Channu Factories Union v. Commissioner 
of Income Tax, Punjab. None of the above oases, with the possi- 
ble exception of B. N. Elias, In re, is of much assistance to us in 
deciding the questions which are laid before us. In the last men- 
tioned case it was held that persons who have joined themselves to- 
gether m the purchase of a property and have remained joined as 
owners and for holding and using it in order to make gain there- 
by are an association of individuals within the meaning of Bec- 
tion 3 of the Income tax Act. The following observations of the 
learned Chief Justice in that case may with advantage be quoted: 

"Those words ‘association of individuals’ have to be con- 
strued in their plain, ordinary meaning. There is no difiioulty 
about the word 'individuals’. Associate means, according to 
the Oxford Dictionary, ‘to join in common purpose, or to join 
in an action.’ Did these individuals join in a common purpose, 
or common action, thereby becoming an ‘association of indivi- 
duals”? In my view, they did. In the first place, they joined 
together in the purchase of this property on January 9, 1920. 
In the second place, they have remained joined as owners of 
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this property from the date of the purchase down to the present 
time. Thirdly, they have joined together, as the powers-of-attor- 
ney show, for the purpose of holding this property and of using 
it for the purpose of earning income to the best advantage of 
them all.” 

We now have to see what are the facts in the present case. 
The Commissioner of Income tax at one place states that in 
1926 

”the owners as a body employed one Kanhaiya Lai, an ac- 
countant and a servant of the former lessees, to collect rents and 
maintain the account thereof. 

He then mentions that subsequently a second man was em- 
ployed and he then goes on to state : 

*‘The collections were made generally by the staff ; but some- 
times the cosharers made them themselves and reported them to 
the accountant for the purpose of writing up and adjusting the 
accounts.” 

It thus appears that the rents were sometimes collected by 
one or other of the accountants and sometimes by individual co- 
sharers. , Thus, although the learned Gommissioner has stated at 
the beginning that these accountants were appointed by the 
owners as a body, it seems at least doubtful whether all the co- 
sharers had consented or were satisfied with their appointment. 
It also appears that there is no large measure of agreement 
among the cosharers. It does not appear from the Commissioner’s 
statement of the case that the accountants had authority to do 
anything more than collect rents and ^maintain accounts. On 
page 4 of our printed book we read that 

“suits have been filed by some of the cosharers for the re- 
covery of rent in respect of their shares only.” 

Even if the accountants were acting under rhe authority of all 
the cosharers, we do not think the mere appointment by a body 
of co-owners of a common collecting agent will convert such body 
of co-owners into an “association of individuals” within the 
meaning of Section 3 of the Act. We express no opinion as to 
what the position would be if the co-owners of an income produc- 
ing property appointed one or more persons, whether from 
among themselves or from outside, to perform all the functions 
of a common scheme of management. For the reasons given 
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we are unable to agree with the Income Tax Commissioner 
that the owners of the Khalifa Mandi are an “ association of indivi- 
duals ” within the meaning of Section 3 of fche Income Tax Act, 
This is our reply to question No. (1) of the reference. 

In this view of the first question, the second question does not 
fall to be decided. 

The s^ssessee will be entitled to his costs from the departinent, 
Mr. Kamla Kant Verma on behalf of the department should file 
his certificate within two months. The hearing of this case occu- 
pied a whole day. 

Reference answered accordingly. 


[In the Bombay High Court.] 

OOMMISSIONEE OF INCOME TAX, BOMBAY 

u. 

GOPAL VAIJNATH MANOHAE. 

Beaumont, 0. J., and Bangnbkar, J. 

March 11, 1936. 

Ebfbrbnob — Costs —Order Directing Commissioner to 
Pay Assesseb’s Costs — Assbssee*s Eight to Ebtubn of Deposit 
OF Es, 100 — Indian Income Tax Act (XI of 1922), Sec. 66i(2). 

The fee of rupees one hundred which an assesses who applies 
for a reference under Section 66 {2) of the Indian Income Tax Act 
has to pay forms part of the assessee's costs of the reference and 
consequently an order of the High Court in a reference directing 
the Commissioner to pay the costs of the assesses covers the return 
of the fee as being part of the costs of the assesses. 

In cases in which the assesses is ordered to pay costs, the 
Court can if it considers that credit should be given to the assesses 
for the fee, give the Commissioner his costs less the rupees one 
hundred. 

The Court has no jurisdiction to order the fee as such to be 
refunded ; it can only deal with the matter in relation to costs. 
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COMMISSIONEBS OP InOOME TAE, BuBMA V. J. I. MiLNE [1934] 
( 1934 LT.R. 25 ; I.L.E. 11 Bang. 464 ; 148 1.O. 98 ; A.LR. 1934 
Rang. 4) followed. 

Civil Application No. 1161 of 1936 from an order of the High 
Court of Bombay on its Original Side in Civil Reference No. 2 
of 1936. 

'S. Mo, I. Kemjp and A. P. Lille for the Commissioner. 

K. S. Shavaksha, Banchoddas and Hakim for the assessee. 

Bbaumonx', C.J. — This application raises a short point of 
practice in connexion with references nnder Section 66 of the In- 
come Tax Act. That section provides under sub-s. (2) that in cer- 
tain circumstances the assessee may by application, accompanied 
by a fee of Rs. 100 or snch lesser sum as may be prescribed, re- 
quire the Commissioner to refer to the High Court any question of 
law. Then there is a proviso to the section, which specifies the 
cases in which the Rs. 100 fee can be recovered. The proviso 
directs that if the Commissioner rejects the application on the 
ground that it is time-barred or otherwise incompetent, or if in 
exercise of his powers under sub-s. (3), the Commissioner refuses to 
state a case, or if the Commissioner decides the case under Section 
33 in revision, the assessee may, within 30 days from the date on 
which he receives notice of the order passed by the Commissioner, 
withdraw his application, and if he did so, the fee of Rs. 100 shall 
be refunded. Those are the only cases in which the foe is directed 
to be refunded. Then sub-s. (6) provides that where a reference is 
made to the High Court on the application of an assessee, costs 
are to be in the discretion of the Court. 

Now in this case a reference was made to the Court, and the 
Court made an order that the Commissioner should pay the costs 
on the original side scale, that being the usual order made in 
oases in which the assessee is successful. The assessee has includ- 
ed in his bill of costs the fee of Rs. 100 paid nnder Section 66 (2), 
and the Taxing Master has allowed it, and the question on this 
application is whether the Taxing Mixster was right in so doing. 
Dealing with the matter in the first instance under the Act and 
apart from authority, the position is that this fee is to be paid 
as a preliminary to starting the proceedings for a reference. The 
Commissioner cannot be put in motion to refer a point of law to 
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the High Court until the fee has been paid, though no doubt the 
fee is paid before the reference is actually made. The fact that 
the section, whilst providing for the return of the fee in the event 
of the reference not being effective, makes no provision for the 
return of the fee if the reference is effective and the decision of 
the Court goes against the Commissioner, seems to suggest that the 
legislature intended that where the reference comes befort the 
Court the question of return of the fee should be in the discretion 
of the Court as part of the costs of the reference, and as the pay- 
ment of the fee is a necessary incident to the obtaining of a 
reference, it seems to me that under the A.ct it is legitimate to hold 
that this fee is part of the assessee’s costs of the reference. 

We are bold that it has not been the practice up to now to 
allow the fee, bat, on the other hand, it is the practice to allow the 
fee in other High Courts. We have been referred particularly to 
a recent decision of the Eangoon High Gontt,Comviissioner of In- 
come Tax, Burma v. J. I. Milne, where the learned Chief Jnstice. 
although he rather indicates the view that if the matter had been 
free from authority he would have been disposed to hold that this 
fee was not part of the costs of the reference, nevertheless follow- 
ed the practice of the High Courts of Madras, Allahabad, Patna 
and Lahore, and directed the fee to be treated as part of the asses- 
see’s costs. The Advocate-Ceneral says that in some of the deci- 
sions of the other High Courts the fee has not been treated as 
part of the costs, but the Court has made an order that it be 
refunded. In my view the Court has no jurisdiction to order the 
fee as such to be refunded; it can only deal with the matter in 
relation to costs. In my opinion, the fee is part of the assesshe’s 
costs of the reference, and consequently our order directing the 
Commissioner to pay the costs covers the return of the fee as 
being part of the out-of-pocket expenses of the assessee. In cases 
in which the assessee is ordered to pay costs, the Court can, if it 
considers that credit should be given to the assessee for the fee, 
give the Commissioner his costs less Es. 100. Application is dis- 
missed with costs on the original side scale. 

Eabokeeab, J.— I agree. 


Application dismissed, 
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[In the Bombay High Court.] 

SAEUPCHAND 

V. 

OOMMISSIONBB OF INCOME TAX, BOMBAY. 

Beaumont, O.J-, and Bangnbkab, J. 

March 11, 1936. 

Accounting — Change op Method op Accounting Ebgu- 
LABLT Employed by Assesses — Permissibility — Ebpbbbncb — 
Question Whether Method op Accounting Has Been Changed 

Question op Fact — Indian Income Tax Act (XI op 1922), 

Secs. 13, 66. 

An assessee is entitled to change the method of accounting 
regularly employed hy him. What he must alter ^ however, is his 
regular method, that is to say, he must abandon what up to that 
time, has been his regular method, and start a new regular method^ 
and not merely a new method for a casual period. 

The question whether the regular method of accounting has 
been changed is a pure question of fact upon which the Commis- 
sioner cannot be directed to state a case ; but if the regular method 
has been changed in fact the Commissioner is bound to recognise 
the changed method. 

Applications (Nos. 1074 and 1076 of 1936) under Sec. 66 (3) 
of the Indian Income Tax Act for an order requiring the Commis- 
sioner of Income Tax, Bombay, to state a question of law to the 
High Court. 

(3. 0. O^Oorman and Y.V. Dixit for Assessee. 

E. Mel. Kemp and A.P. Lille for the Commissioner. 

Beaumont, O.J. — Application No. 1074 of 1936 is an appli- 
cation to the^ Court asking us to direct the Commissioner of In- 
come-tax, Bombay, to state a case raising a point of law under 
S. 66 (3), of the Income Tax Act. The point involved is a very short 
one. The assessee in partnership with his cousin carries on the 
business of money-lending, and until the accounting period, 
which is Samvat year 1988, ending in November 1982, the asses- 
see’s firm adopted what is known as the mercantile basis of 
accounting, that is to say, they showed the income accruing in 
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any year as being the income on which assessment was to be based, 
and not the income received daring that year. Shortly before the 
acconnting period in question the assessee and his cousin quarrel- 
led. Litigation is going on for the partition of their estate and 
business, and the debtors of the firm refuse to pay interest, because 
they do not know which of the partners will ultimately be entitl- 
ed to it. Consequently the actual amount received for inijprest is 
very much less than the amount shown in the beoks as accrued in- 
terest, and that being so, the assessee desires to change his method 
of accounting from the mercantile method to the cash method. The 
learned Commissioner has refused to accept that. I desire to say 
that 1 am not altogether in agreement with the reasoning on which 
the learned Income tax Commissioner bases his order. Section 13 
of the Act provides that income, profits and gains shall be compu- 
ted in accordance with the method of accounting regularly employ- 
ed by the assessee. The Commissioner says that the regular method 
is the mercantile method, and he must adopt that. That may be 
so, but, at the same time, it seems to me impossible to contend 
that an assessee is never at libery to alter the regular method 
which he has once employed. What he must alter however is his 
regular method, that is to say, he must abandon what, up to that 
time, has been his regular method, and start a new regular method 
and not merely a new method for a casual period. 

It seems to me plain that there must be a power to change, 
because supposing that an assessee were to keep his accounts on 
the mercantile basis down to the year 1930, and then for five 
years he were to keep his accounts on the cash basis , it could 
hardly be suggested that at the end of the five years his regular 
method of accounting was still the mercantile method. But if a 
change has been made, it must have been made at some definite 
moment of time. The learned Commissioner is however entitled 
to require proper evidence that the regular method of accounting 
has been changed. If the Commissioner is satisfied that at a 
particular moment the assessee has changed his regular method 
of accounting, he is not likely to be satisfied in the following year 
or a few years later, that the regular method has been changed 
again back to the old method. The assessee is not entitled to 
change his method of accoauting from year to year as suits him 
I— S4 
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best ; the reference in Section 13 to the regular method of keeping 
accounts precludes any practice of that sort. But although I think 
that the reasoning of 4he learned Commissioner is in some respects 
wrong, because he certainly seems to suggest that a method once 
regularly adopted can never be changed, I think the question of 
law which the asseseee desires us to direct the Commissioner to 
raise does not really arise. 

The question suggested is whether on a true construction of 
Section 13 of the Income tax Act, the Income tax Officer was 
wrong in law in not accepting the method of accounting employed 
by the assessee since Samvat year 1988. Now that question really 
involves an actual question of fact, and a hypothetical question of 
law. First of all, has the regular method of accounting been 
changed ? That is a pure question of fact, and the only point of 
law would be a hypothetical one, namely, if the regular method 
has been changed, is the Commissioner bound to adopt that 
change ? I do not suppose the learned Commissioner would 
dispute that be is bound to recognise a changed method, and the 
only real question is whether he ought, or ought not, to have been 
satisfied that the method has been changed, which, as I say, is a 
pure question of fact on which it is not open to us to differ from 
the learned Commissioner, In my view, therefore, there is no 
point of law which arises on the assessment which we can direct 
the learned Commissioner to raise. The application, therefore, 
must be rejected. With regard to Application No. 1076 of 1936, it 
is an application by the assessee in respect of the next following 
year. The same considerations apply, except that obviously it is 
rather easier to prove for the subsequent year that the regular 
method has been changed than it was for the earlier year, but no 
more law arises in the second application than the first. Therefore 
both applications must be rejected with costs on the original side 
scale to be taxed by the Taxing Master. 

Eanganbkar, J. — 1 agree but as the question of construction 
of Sec. 13 has been raised in the course of the discussion, I should 
like to state shortlymy view of the section. The section says that 
income, profits and gains shall be computed for the purposes of 
Secs. 10, 11 and 12 in accordance with the method of accounting re- 
gularly employed by the assessee. It follows from that section that 
when an assessee says that the method which he has followed 
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has been regularly employed by him, the question whether that is 
so or not is entirely for the Income tax authorities, any opin- 
ion expressed by them would amount to nothing more than a find- 
ing of fact and would not entitle the assesses to come to this Court. 
But I do not agree with the Commissioner that it is not open 
to a person to change a method which he has regularly employed 
for some years at any period in any particular year. TSere is 
nothing in the section or the Act to prevent an assessee from 
changing his method. He has of course to satisfy the Income 
tax authorities that he is doing so in good faith, and if the revenue 
is not likely to be defrauded, I think the Income tax OfiScer will 
accept the new method, and if he refuses, his discretion can be 
questioned on an appeal to the superior officers. 

Application rejected. 


[In th£ Sind JunioiAn CoMBfissioNBB’s Couet.] 
JAMSHED SOHRAB KATBAK 


V , 

SEOEETARY OF STATE POE INDIA. 

Rtjpchani) BiiiAbam, a. J. C. 

July 3, 1936. 

Firm — ^Minob^ Pabtnbb— Right to claim Refund of Tax 
UNDER Sec. 48 (2) — Law Before Amendment Act of 1933 — 
Indian Income Tax Act (XI of 1922), Sec. 48 (2). 

Under the Indian Income Tax Aci (XI of 19Z2) before Sec- 
tion of the said Act teas amended by Act XVIII of 1938, a 
minor who owned a share in a partnership which had been re- 
gistered as a firm was not entitled to claim a refund on the ground 
that the rate of income tax applicable to Ms total income of the 
previous year was less than the rate at which income tax had been 
levied on the profits of the firm of that year. This omission has 
been set right by Act XVIII of 1988. 

A minor cannot be * a member of a firm ^ though he may be 
admitted to the benefits of a partnership. 
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Saits Nos. 49, 58, H4, 116, of 1984. 

Suganlal Hastanand, for the plaintiffs. 

Partabrai D, PamooMi, fox the Crown. 

Jttbgmbbi. 

The facts giving rise to these snits are not in dispute. It is 
comihon ground that on 14th May, 1931, the constitution of the 
assessee firm which carries on business in the name of Messrs. 
Katrak & Go., was changed and a partnership agreement was 
entered into on that date alloting equal shares to five persons, 
two of whom are minors. One of these minors is plaintiff in Suits 
Nos. 49 and 115 of 1934 and the other is plaintiff in Suits 
Nos. 58 and 114 of 1984. All of them are described in the deed as 
partners. An application was made to the Income Tax Officer, 
Karachi, to register the firm as now constituted under the provi- 
sions of Seclion 26-A of the Income Tax Act. The Income Tax 
Officer declined to register the firm on two grounds ; first, that 
one of the alleged partners in the firm was a bogus partner, and 
secondly, the two others were minors and as such were in law 
not partners in the firm. He accordingly assessed the firm as an 
unregistered firm. On revision the Income Tax Commissioner 
passed the following order : — 

“ The income assessed is in order. The Income Tax Officer is 
directed to register the firm of Messrs. Katrak & Co., who should 
be assessed at the maximum rate on the total income.” 

The above order is dated 18th January, 1933. Accordingly 
it applied not only to the assessment leviable for the years 1931-32 
but also for the years 1932-33. This order was duly given 
effect to and the assessment for both these years levied from the 
assessee firm at the maximum rate. Ail five persons mentioned 
in the partnership deed then applied under Section 48 (2) of the Act 
for refunds on their shares of profits in the assessee firm calcula- 
ted at the difference between the maximum rate of income tax 
at which the firm was assessed and the rates at which their in- 
dividual total incomes from all sources were chargeable. The 
Income Tax Officer rejected the application of the minor plain- 
tiffs on the ground that under the law then in force no such 
refunds were permissible, and hence these suite. Now, it is well 
settled that although a minor may be admitted to the benefits of 
partnership in a firm, he is not in the eye of law a partner in that 
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firm. Section 48 (2) of the Income Tax Act has been amended by 
Act XVIII of 1983 and provides for a refund being allowed not 
only to a partner in a registered firm but also to a minor who has 
been admitted to the benefits of partnership in a firm, and the 
plaintiffs have, as a matter of fact, been allowed refunds during 
subsequent years. The dispute between the parties is confined to 
the years 1981-32 and 1932-33. Suits Nos. 49 and 58 relate to 
the year 1931-32 and the other two suits to the year 193'^-38. 
Section 48 (2) as amended reads as follows : 

“ If a member of a registered firm (or any person who being 
a minor has been admitted to the benefits of partnership in such 
firm) satisfies the Income tax Officer or other authority appoint- 
ed by the Governor-General in Council in this behalf that the rate 
of income tax applicable to his total income of the previous year 
was less than the rate at which income tax has been levied on the 
profits or gains of the firm of that year (or that his total in- 
come of the previous year was below the minimum chargeable 
with income tax) he shall be entitled to a refund on his share of 
those profits or gains calculated at the difference between those 
rates (or at the rate at which income tax has been levied, as the 
case may be).’* 

The portions in brackets referred to above were added by the 
amending Act. The short question which therefore arises is 
as to the true meaning of the expression a member of a register- 
ed firm.” It is contended on behalf of the plaintiff that this 
expression includes within its ambit, minors admitted to the 
benefits of partnership in a registered firm and that the amending 
Act conferred no new right upon minors, but by the introduction 
of adequate words expressed what was already implied and thereby 
set at rest the doubts which had been raised on thai point in cer- 
tain quarters. 1 am afraid there is no substance in this argument. 
Section 2, Clause (6 A) of the Income tax Act provides that in 
this Act the expression Firm ” shall have the same meaning as 
that given to it in the Contract Act, 1872. Section 239 of that 
Act defines “ a firm ” thus : 

“ Persons who have entered into partnership with one an- 
other are called a firm.” 

The chapter of the Contract Act, dealing with partner- 
ships has been substituted by the Partnership Act, 1932. 
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Section 4 of that Act contains the following definition of a 
firm : 

Persons who have entered into a partnership with one 
another are called individually partners ’ and collectively ‘ a firm ’ 
and the name under which their business is carried on is called 
the “ firm name.” 

far as the point in issue in these suits is concerned there 
appears to be no difference between these two definitions, and 
whether the definition contained in Section 239 of the Contract Act 
or that contained in Section 4 of the Partnership Act applies, ‘ a 
member of a firm ’ means and can only mean a person who has 
entered into partnership with another person or persons. If a 
minor is incapable of entering into a partnership with another 
person or other persons he cannot be a member of a firm in which 
he is not a partner. That being so, there can be no question that 
under Section 48, 01. (2), prior to its amendment by Act XVIII of 
1933, a minor was not entitled to claim a refund. It is rather 
unfortunate that the legislature had made a serious omission in the 
old section in not providing for relief to minors who for the pur- 
pose of income tax stood on the same footing as adults, and who 
were admitted 6o the benefits of partnership in a firm although 
they did not thereby become partners in the eye of the law. 
This omission has now been set right by the amending Act. But 
I am afraid the duty of the Court is jus dicere and not jus dare 
and the Court must give effect to the law as it then stood. In the 
course of argument it was suggested that as the Income Tax 
Commissioner has ordered the firm to be registered under the Act 
he had impliedly admitted that all the persons described in the 
partnership agreement as partners were as a matter of fact 
partners in the firm, and that the Crown was therefore estopped 
from contending that the plaintiffs being minors were not as a 
matter of fact partners. 

It was faintly suggested that had the firm as described in 
the deed not been registered as such, the adult partners would 
have claimed and obtained refunds on the footing that the share 
of each of them in the profits of the firm was l/3rd and not 
]/6th as had been claimed by them and allowed by the Income tax 
Officer in the present case. But there are several answers to that 
argument. In the first place the plea of estoppel has not been 
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raised in the pleadings and no application has been made for leave 
to amend the pleadings. In the nest place, the order passed by 
the Income tax Commissioner on revision was perfectly correct. 
Three persons out of five were adults and they formed members 
of a firm. They were entitled to have their firm registered on the 
strength of the partnership agreem ent which operated as snch so 
far as they were concerned, and there is nothing in the order of 
the Income tax Commissioner to suggest that he recognised the 
minor plaintiffs either as partners or as members of the registered 
firm. At first I was much impressed by the argument that it was 
inequitable that the Income tax Officer should have allowed 
refund to three partners on the footing of the shares of them being 
l/6th and not l/3cd notwithstanding the practice prevailing in the 
income tax offices prior to the amendment of the section which 
was to the contrary effect. But this argument was sufficiently 
met by the Crown by offering to adjust refunds on that basis, it 
being the case of the Crown that such an adjustment would not 
materially benefit the assessees. That offer was not accepted ; 
and, therefore, apart from the question whether it was open to 
the plaintiffs to urge this argument on the pleadings, there is no 
scope even for the contention that the plaintiffs or as a matter 
of that the other persons mentioned in the deed as partners 
have been in any way prejudiced by the order of the Income 
tax Commissioner. As the plaintiffs have failed on this plea 
there is no occasion for me to consider the other defences raised 
on behalf of the Crown. All these suits fail and are dismissed 
with costs. 


Suits dismissed. 
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[In the Calcutta High Court.] 

NEISINaA CHANDBA NANDY, In re. 

Sir Harold Derbyshire, C.J., and Panckridgb, J, 

July 29, 1936. 

Allowances — Business Expenditure — Managing Agency 
Agreement — Agent Empowered to Conduct Business, to 
Pay Certain Sums to Principal and to Detain Balance as 
Remuneration — Liability op Principal to Pay Tax on Entire 
Profits of Business — Sums Retained By Agents — Not Allow- 
able Deduction — Indian Income Tax Act (XT op 1922), Sec. 10 
(2) (ix). 

An agreement between the asseseee of the one part and three 
persons of the other, provided that the asseseee shall employ the 
latter as managers of a business owned by the assesses for a 
period of five years, that the managers shall carry on and conduct 
the business of the assesses and secure work for and on behalf of 
the assesses and that the managers shall pay to the assesses a 
certain percentage of the gross realisations and also a further 
sum of Bs. 1,000 per year and, after paying all the expenses of 
and incidental to the business, retain the balance to themselves as 
remuneration * In respect of the year of assessment the assesses 
received in accordance with the terms of this agreement Bs. 14,510, 
but income tax was levied on the assesses in respect of the whole 
of the profits of the business, namely, Bs. 46,082. The question 
being whether the assessee was liable to be taxed on Bs, 46,082 or 
only on B$. 14,510 \ 

Held, (i) that the business in question was a business carried 
on by the assessee and not by the managers and the assessee was 
the person to be assessed in respect of the taxable profits of the 
business ; 

(ii) that the assessee was not entitled to deduct from the profits 
of the business, namely, Bs. 46,082, the sum retained by the 
managers, under Section 10 (2) (viii-a) of the Income Tax Act, 
inasmuch as, even assuming that such sum was bonus or commis- 
sion, it was not a sum which would not have been payable as 
profit or dividend if it had not been paid as bonus or commission 
within the meaming of the said clause. 
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(eee) that the turn retained hy the managers under the 
agreement was not ' expenditure incurred solely for the purpose of 
earning profits or gams ’ within See. 10 (8) (ix) and was not 
allowable even under this clause ; and income-tax was therefore 
rightly levied on the assesses on Bs. i6,088. 

Panoebidgb, J. — Obiter : It cannot be laid down that in no 

*• 

circumstances can persons he assessable in respect of profits of a 
business which is not a business owned hy them. Chapter III of 
the Act is not controlled by Section 8, 

It cannot be said that a principal cannot properly be des^ 
cribed as carrying on business through his agents merely because 
there is no provision in the agreement permitting’lhe principal to 
interfere in the executive control of the business, 

PONDIOHBBRT EaIIiWAY Co. V. COMMISSIONER OB InOOMB TaX, 
Madras [58 I.A. 239 ; 64 Mad, 691] applied, 

Bbjoy Singh Dudhuria v. Commissioner of Income Tax, 
Bbngal (1933 LT.E. 135 ; 60 LA. 196; 60 0. 1029) distinguished. 

The facts of the case are stated fully in the judgment. 

8, N, Banerjee, E, Bose and A, G. Sen for the Assesses. 

The Advocate-General (A, E, Boy), B, B, Pal and B, G, Pal 
for the Commissioner of Income Tax. 

JUDGMENT. 

Derbyshire, C. J. — This is a Eeference to this Court made 
by the Income Tax Officer, Burdwan-Birbhum, arising out of the 
assessment made in the year 1932-33 upon Nrisingha Chandra 
Nandy Chowdhury as an individual on income from money-lend- 
ing business carried on by him at Baidyapur in the Burdwan Dis- 
trict, a rice mill at Boinchee in the Hooghly District, a business 
in stevedoring anddubashing in Calcutta, money-lending business 
carried on by him at Deoghar in the Sonthal Farganahs and his 
income from other sources. It is the stevedoring and dubashing 
business in Calcutta which gives rise to the question which is 
asked by the Commissioner. This stevedoring and dubashing 
business was carried on under the name of Chatterji <fe Co., and 
the question asked of this court is — what is the income properly 
assessable to income-tax of the assessee in respect of the business 
of Chatterji & Co. ? 

The assessee for some years previous to 1931 was the pro- 
prietor of this stevedoring and dubashing business of Chatterji 
1—55 
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and Oo., and appears to have appointed Sarat Chandra Ohatterji, 
Tulshi Charan Chatterji and Eadha Oharan Ohatterji who are 
described as merchants and land-holders, as managers of this 
business and the Ohalterjis appear to have acted as managers of 
that business under certain agreements made between them and 
the proprietor. 

Ca the 16th of March, 1931, an agreement in writing was 
made between the assessee described as the proprietor of the busi- 
ness and the said three Chatterjis who were described as managers. 
In that agreement the previous agreements were referred to. 
Then the written agreement proceeds in its operative part — 

“ Now it is hereby Agreed and Declared as follows : — 

“ 1. The proprietor shall employ the managers as managers 
of his said business for the said period of five years commencing 
from the said Ist day of Baisakh, 1338 B.S., and the said business 
shall continue to be carried on by the managers up to the end of 
the month of Chaitra 1337 B.S., by virtue of and under the said 
herembefore in part recited agreement dated the 13th day of April, 
1930, and all the terms, conditions and stipulations therein con- 
tained including the clause about adjustment of accounts shall 
be deemed to apply thereto notwithstanding anything herein 
contained. 

" 2. The managers shall continue to carry on and conduct 
the business of the proprietor and secure all Stevedoring and Duba* 
shing work for and on behalf of the proprietor in the name of his 
said firm of ‘ Chatter jee & Co.,’ in respect of the following lines of 
Steamships and vessels ; 

(») Ellerman Bucknall Steamship Co., Ltd. 

(ii) Hansa Line. 

(in) Holland Britain Indian Line. 

(iv) Norwegian Line. 

(«) Swedish East Asiatic Company. 

(®t) Boosevelt I. S. Company. 

(»m) Biver Pilot Service. 

“3. The managers shall be at liberty to secure at any time 
during the continuance of this agreement contracts for Stevedor- 
ing and Dubashing work in respect of any other line of steam- 
ships and vessels for and on behalf of the proprietor and in the 
name of his said firm of Chatterjee & Co. 
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“ 4. The managers shall afiier collecting all bills and out- 
standings of the said firm of Ghatterjee & Go., in respect of 
Stevedoring works in ships and vessels (excepting Tally Clerks, 
salt and extra gangs and winchmen) pay to the proprietor 5 per 
cent, on the gross realizations and in respect of Dabashing works 
(with the exception of Gaptains and Gharry hire) 2^ per cent, on 
the gross realisations without any deduction or abatement, ..what- 
soever. The managers shall also pay to the proprietor a further 
sum of Bs. 1,000 per year on or before the expiry of the last day 
of the month of Ghaitra each and every Bengali year during the 
aforesaid period of five years the first of such annual payments 
to be made on or before the expiry of the last day of the month 
of Ghaitra, 1338 B. S. The managers shall after paying all ex- 
penses of and incidental to the carrying on of the business of the 
said firm of Ghatterjee & Go., including salaries of clerks assi- 
stants, supervisors and other employees, establishment, contingent 
and other extra expenses, if any and the payments to be made to 
the proprietor as hereinbefore provided retain the balance to 
themselves as and for their remuneration. 

“ 5. The proprietor shall have the option to appoint an 
assistant to supervise and check the collection of all bills and 
outstandings of the said firm of Ghatterjee & Go., and the mana- 
gers shall pay to the proprietor the salary of such assistant at the 
rate of Bs. 50 per month over and in addition to the said yearly 
sum of Bs. 1,000 and 5 per cent, and 2^ per cent, hereinbefore 
mentioned. 

“ 6. The assistant so to be appointed as aforesaid shall have 
free access at all times during office hours to ail documents, papers , 
books of account, correspondence, vouchers, bills, etc., relating to 
the business of the said firm of Ghatterjee & Go., and the managers 
shall forthwith give every facility in that behalf. 

“ 7. If owing to any negligence or default on the part of the 
managers in carrying on the business of the said firm of Ghatterjee 
& Go., there be any loss, the same shall be borne and paid by the 
managers and the proprietor shall not be liable to bear or pay 
the same or any part or portion thereof and the managers shall 
at all times indemnify and keep indemnified the proprietor against 
all such losses..’’ 

“ 8. During the continuance of this agreement the managers 
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shall have full power and authority to sign, endorse and negotiate 
all bills, cheques, eto., in the name of the said firm of Chatter jee 
& Go. 

“ 9. During the continuance of this agreement the managers 
shall not directly or indirectly secure any business of Stevedo- 
ring or Dubashing with any new line of Steamship and vessels 
in their own name or in the benami of any person or persons for 
their benefit. Should the managers act in any way contrary to 
the provision hereinbefore contained, then and in such case, 
such business should belong to the proprietor and should be deemed 
to have been secured for his benefit and he shall be at liberty to 
forthwith determine this agreement without any notice and also 
to recover from the managers the sum of Bs. 20,000 as and by 
way of liquidated damages besides forfeiting the security deposit 
hereinafter mentioned.” 

" 10. The sum of Bs. 6,000 deposited by the managers with 
the proprietor as and by way of security in pursuance of clause 9 
of the said hereinbefore in part recited agreement dated the 13th 
April 1930, shall continue to remain in deposit with the proprietor 
as and by way security for the due performance and observance of 
the covenants and conditions hereinbefore contained and on the 
part of the managers to be performed and observed and they shall 
not be entitled to claim refund of the said deposit or any part or 
portion thereof so long as any claim of the proprietor under and 
by virtue of this agreement shall remain outstanding and unsatis- 
fied with liberty to the proprietor to appropriate the same or any 
part or portion thereof in satisfaction of such claim if the same 
be not paid on demand. The proprietor shall also be at liberty to 
recover from the managers the balance, if any, of such claim by 
suit or otherwise.” 

“ 11. On the expiry of the month of Chaitra each and every 
year, the accounts of the business of the said firm of Ghatterjee 
& Go., on the basis of the hereinbefore in part recited agreement 
of the 29th day of September, 1924, shall be adjusted and upon 
such adjustment, the managers shall be at liberty to withdraw 
their respective shares in the profits in terms of the said agreement 
and the proprietor shall likewise be at liberty to withdraw his 
capital and other moneys from the said business.” 

“ 12. On the expriy of the agreement either by effluxion of 
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time or by sooner determination thereof as hereinbefore provided, 
the manager shall be at liberty to retain any capital or other 
moneys that they might have bronght into the said business 
after having paid the proprietor, any money or moneys for the 
time being due to him by the managers under and by virtue of 
this agreement provided always and it is hereby expressly agreed 
and declared that nothing herein or in the said agreement, ^ated 
the 29th day of September, 1924, contained shall be deemed to 
constitute a partnership between the proprietor and the managers 
and the terms, conditions and stipulations contained in the said 
agreement, dated the 29th day of September, 1924, shall be 
deemed to be in full force and bindmg on the parties so far as 
they are not inconsistent with or repugnant to or expressly 
superseded by the terms, conditions and stipulations herein 
contained." 

Pursuant to that agreement the business of Chatterjee &Co., 
was worked. In respect of the year of assessment the assesses 
received in accordance with the terms of the agreement Bs. 14,610 , 
In respect of the same year the full profit of the business was 
computed by the Income-tax Officer to be Bs. 46,082. The ques* 
tion is whether the assessee is to be assessed upon the profits of the 
business, namely, Bs. 46,082 or upon Bs. 14,610 which he actually 
received. The assessee contends that he is to be assessed upon 
Bs. 14,610 whereas the Income tax Officer contends that the asses- 
see is to be assessed upon Bs. 49,082 which was the fnll profit of 
the business. 

Section 3 of the Income Tax Act enacts : — 

“Where any Act of the Indian Legislature enacts that in- 
come tax shall be charged for any year at any rate or rates 
applicable to the total income of an assessee, tax at that rate or 
those .rates shall be charged for that year in accordance with, 
and subject to the provisions of this Act in respect of all income, 
profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of indi- 
viduals." 

Section 6 of the Income Tax Act provides : — 

“ Save as otherwise provided by this Act, the following heads 
of income, profits and gains, shall be chargeable to income-tax in 
the manner hereinafter appearing, namely : — 
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(i) Salaries. 

(h) Interest on securities. 

(Hi) Property. 

(tv) Business. 

(v) Professional earnings. 

(vi) Other sources.” 

The assessment here purports to have been made under the 
fourth heading “ Business.” 

Sec. 10 (1) provides : — 

” The tax shall be payable by an assesses under the head 
‘ Business ’ in respect of the profits or gains of any business carried 
on by him.” 

Section 10 {^) provides that such profits or gains shall be 
computed after making full allowance for 

{viii-a) “ any sum paid to an employee as bonus or commis- 
sion for services rendered, when such sum would not have been 
payable to him as profits or dividend if it bad not been paid as 
bonus or commission : ” 

“ Provided that the amount of the bonus or commission is of 
a reasonable amount with reference to : — 

(a) the pay of the employee and the conditions of his 
service ; 

(b) the profits of the business for the year in question ; and 

(c) the general practice in similar businesses.” 

{ix) ” any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning such pro- 
fits or gains : 

Provided that nothing in clause (viii) or clause (ix) shall be 
deemed to authorise the allowance of any sum paid on account of 
any ccss, rate or tax levied on the profits or gains of any business 
or assessed at a proportion of or otherwise on the basis of any 
such profits or gains.” 

The question here is whether the business of Ghatterjee & 
Go. wsbs carried on by the assessee ? The income-tax authorities 
say it was — that it was carried on by the assessee through the 
three Ghatterjees who were his managers for the purpose of carry- 
ing on the business. The assessee contends that by the agree- 
ment of March 16th, 1931, he (the assessee) had handed over 
the business for the period under the agreement to the three 
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Ohatterjis and that they were carrying on the business. To deter- 
mine which of these two views is correct we must have regard to 
terms of the agreement of March 16th, 1931. 

01. (1) provides that the proprietor shall employ the ma- 
nagers as managers of his said business for the said period of 
five years. 

01. (2) provides that the managers shall continue to carry on 
an^conduct the business of the proprietor, and secure all stevedor- 
ing and dubashing work for and on behalf of the proprietor in 
the name of his said firm of “Ohatterjee & Oo." in respect of cer- 
tain lines of steamships and vessels. 

01. (3) of the agreement provides that the managers shall 
be at liberty to secure at any time during the continuance of this 
agreement contracts for stevedoring and dubashing work in res- 
pect of any other line of steamships and vessels jor and on behalf 
of the proprietor and in the name of <his said firm of Ohatterjee 
& Oo. 

01. (4) provides that the managers shall pay to the proprietor 
five per cent, on the gross realizations in respect of dubashing 
works and two and half per cent, on the gross realizations in res- 
pect of stevedoring works and also a further sum of Bs. 1,000 and 
that after paying all expenses of and incidental to the carrying on 
of the business of Ohatterjee & Oo., they shall retain the balance 
to themselves as and for their remuneration. 

Ols. (6) and (6) give the right to the proprietor to supervise 
and check the collection of all bills and outstandings of the firm 
of Ohatterjee & Co. 

01. (7) provides for the managers indemnifying the proprie- 
tor if owing to any negligence or default on the part of the 
managers in carrying on the business of Ohatterjee ^ Oo., there 
be any loss. 

01. (8) provides that the managers shall have full power and 
authority to sign, endorse and negotiate all bills and cheques in 
the name of the said firm of Ohatterjee & Oo. 

01. (11) provides for an accounting for what is due to the pro- 
prietor and what is due to the managers each year. 

01. (12) provides that the managers shall be at liberty to 
retain any capital or other moneys that they might have 
brought into the concern and also that nothing in the agree- 
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meat shall constitute a partnership between the parties to the 
agreement. 

This agreement, in my view, looking at it as a whole, is 
simply an agreement between the proprietor — the assessee — and 
the managers — the three Chatterjis — whereby the proprietor ap- 
pointed the three Chatterjis as managers of the business for five 
years, the business at all times remaining as that of the proprietor, 
the proprietor taking out of the business, as stated, each year a sum 
of Bs. 1,000 fixed, five per cent, of the gross realisations in respect 
of the stevedoring work and two and half per cent, in respect of 
the dubashing work with a provision that the balance alter paying 
all expenses should be the remuneration of the managers. It was 
in my view an agreement whereby the managers should on those 
terms carry on the business on behalf of the proprietor. The 
business at the beginning was that of the proprietor ; during the 
continuance of the agreement it should be that of the proprietor 
and at the end it should be that of the proprietor. The Chatterjis 
were simply the managers managing the business for and on be- 
half of the proprietor. That being so, it seems to me that the 
proprietor — the assessee — was through his managers — the three 
Chatterjis — carrying on the business and that consequently he 
falls to be assessed under sec. 10 (1) of the Indian Income Tax 
Act. 


What is the sum in respect of which he is to be assessed ? It 
is the profits or gains of that business subject to those profits or 
gains being computed after making the allowance set out in 
sec. 10 (13) (viii-a) or (ta;}. The whole profits in this case are 
Bs. 45,082. It is contended on behalf of the assessee that under 
sec. 1 0 (J3) (viii-a) or 10 (3) (ix) a deduction or allowance should 
be made from that sum in respect of the Chatterjis for the ser- 
vices they have rendered. It is suggested that this sum should 
be evaluated at the difference between Bs. 45,082 and Bs. 14,510. 
It is contended that that difference represents bonus or commis- 
sion for the services Messrs. Chatterjis have rendered ; in other 
words that the proprietor would have had to pay that sum to 
any manager for the purposes of running the business so as to 
earn the profit of Bs. 45,082. It is doubtful whether this sum, 
which in the agreement is called remuneration, is either bonus 
or commission for services. If it is not bonus or commission it 
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is not deductible. If it is bonus or commission, Sec. 10 (^) (viii^a) 
provides that any sum so allowed is only to be allowed when 
such sum would not have been payable to the employee as 
profits on dividend as it had not been paid as bonus or commis- 
sion. In this case the sum in question has been allowed under 
the agreement so that it is not permissible to allow the deduction 
in question under Sec. 10 (2){viU’^a), 

It is next contended that a similar sum should be allowed 
under Sec. 10 (5) (ix). It must be remembered that this sum is 
a share of the profit and if allowed would be deemed to be a 
payment out of the profits. That position was considered by 
the Privy Council in the case of the Pondicherry Railway Oo., 
Ltd* V. The Gominissioner of Income Tax^ Madras^ and in the 
judgment which was delivered by Lord Macmillan it was said : 

“ A payment out of profits and conditional on profits being 
earned cannot accurately be described as a payment made to earn 
profits. It assumes that profits have first come into existence. 
But profits on their coming into existence attract tax at that 
point and the revenue is not concerned with the subsequent appli- 
cation of the profits.” 

Later in the same judgment his Lordship cited the words 
of Lord Halsbury in Gresham Life Assurance Society v. Styles 
where Lord Halsbury said : 

“ The thing to be taxed is the amount of profits or gains. 
The word ‘ profits * I think is to be understood in its natural and 
proper sense which no commercial man would misunderstand. 
But when once an individual or a company has in that proper 
sense ascertained what are the profits of his business or his trade, 
the destination of those profits or the charge which has been 
made on those profits by previous agreement or otherwise is 
perfectly immaterial. The tax is payable upon the profits rea- 
lized and the meaning to my mind is rendered plain by the words 
‘ payable out of profits.* ” 

Having regard to those words, it seems to me impossible to 
say that the allowance claimed can be made under Sec. 10 (8) (ix). 
Therefore the answer to the question put by the Commissioner 
to the Court is that the income properly assessable to income 
tax of the assesses in respect of the business of Ghatterji & Go., 
1—56 
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is the sum of Ea. 46,082 which was computed by the Income tax 
Officer to be the full profits of the business. 

I must say that 1 have come to this conclusion with consi- 
derable reluctance, because it appears to me that the assessee is 
being assessed to tax upon a sum of money which he never re- 
ceived in full and which he was not entitled to receive in full. 
But &oh is the operation, in my view, of the income tax law in 
this particular case. The assessee has unfortunately made an 
agreement for the division of the trading surplus of his concern 
as between himself and his managers without having regard to 
the incidence of income tax as laid down by the law. 

The Income tax Oommissioner is entitled to his costs — seven 
gold mohurs to Mr. Pal instructing the Advocates in this case. 
The fees for the Advocates appearing will be taxed in the same 
manner as of hearing of an appeal from a decree on the Original 
Side. 

Panokeidge, J. — am of the same opinion. 

At first it appeared to me that some difficulty might be 
caused by the fact that no part of the profits as such was received 
by the assessee. Under Sec. 3 of the Indian Income Tax Act a 
tax at the appropriate rate is charged subject to the provisions of 
the Act in respect of all income, profits, and gains of the preced- 
ing year of every individual, Hindu undivided family, company, 
firm and other association of individuals. 

In Baja Bejoy Singh Dudhuria v. Oommissioner of Income- 
Taxt Bengal^ Lord Macmillan in delivering the judgment of the 
Judicial Committee observed at page 200 (of 60 I. A.) : 

“ When the Act by Sec. 3 subjects to charge ‘ all income * of 
an individual, it is what reaches the individual as income which 
it is intended to charge.*’ 

Having regard to those observations and the words of Sec. 8, 
I was disposed to think that it was possible that the provisions 
of Chapter III of the Act were to some extent limited by Sec. 8. 
If that were so, it is possible that the profits or gains of any busi- 
ness carried on by an assessee would not be taxable unless they 
were his profits or gains within the meaning of Sec. 3. I have 
come to the conclusion, however, that no such difficulty arises 
and that the provisions of Chapter III must be construed as 
they stand. 
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For example, it is clear that tinder Sec. 9 an assessee is liable 
in respect of the annual value of property of which he is the owner 
although in the year in question he has, in fact, derived no income 
or other profit or advantage from his ownership. There is accor- 
ingly no difficulty in arriving at the conclusion that the assessee 
in this case is liable to be taxed on the profits or gains of the 
business of Chatterjee & Go., if that business can properly he said 
to be carried on by him within the meaning of Sec. 10 (!)• The 
section does not require that the business should be carried on by 
the assessee personally. Indeed, in modern commercial conditions 
businesses are often carrid on by agents entrusted with wide 
powers by their principals, with whom regular communication 
is not practicable. To arrive at the conclusion whether or not the 
business in this case was carried on by the assessee, it is neces- 
sary to examine the agreement of the 16th of March, 1931. I 
have no doubt thati in Sec. 10 (1) the Legislature contemplated 
that the business carried on by the assesses was the assessee’s 
business. At the same time I do not wish it to be thought that 
I express the opinion that in no circumstances can persons be 
assessable in respect of profits of a business which is not a business 
owned by them* 

When I turn to the agreement, I find that the first clause 
in it is that the proprietor shall employ the managers as mana- 
gers of his business for a period of five years. To my mind those 
words are apt to express an agreement by one party to employ 
another as agent to carry on the business belonging to the first 
party. If that is the legal position established by this agreement 
then, in my opinion, the assessee can rightly be described as 
carrying on the business, although he carried it on, not personally 
but through his agents. 

The second clause appears to me to emphasize this aspect 
of the relationship, for that clause provides that the managers 
shall continue to carry on and conduct the business of the pro- 
prietor and secure all stevedoring and dubashing work for and on 
behalf of the proprietor in the name of his firm “Chatterjee & 
Go.” in respect of the specified lines of steamships. 

The third clause gives the managers liberty to secure con- 
tracts with other lines of steamships for and on behalf of the pro« 
prietor and in the name of the firm of Chatterjee & Go. 
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The assesses attaches considerable importance to the fact 
that under the agreement he has no control of the conduct of 
the business. I will assume that this is so, although I may 
observe that there is no covenant on his part to abstain from in- 
terfering with the business and, as has been pointed out, he could 
at any time revoke the authority of the managers, although if 
he dW so without justification he would be liable to make com- 
pensation by reason of the provisions of Sec. 206 of the Indian 
Contract Act. Moreover, in the case of a breach of one of the 
covenants entered into by the managers, the proprietor has the 
right to determine the agreement and to recover a sum of money 
by way of liquidated damages. In any event, however, I do not 
think that it can be said that the principal cannot properly be 
described as carrying on business through his agents merely be- 
cause there is no provision in the agreement permitting the 
principal to interfere in the executive control of the business. 
I accordingly agree with my Lord the Chief Justice that 
this is a business carried on by the assessee ” and that tax 
is payable by him in respect of the profits and gains of the 
business. 

With regard to the claim of the assessee, on the assumption 
that he is liable to be assessed, to deduct the difference between 
the sum payable to him under the agreement and the net trad- 
ing profits of the business under Sec. 10 {viii^a) or, alterna- 
tively, under Sec. 10 (2) (io?), I am of opinion that the contention 
cannot prevail. It is not argued that payment of the balance of 
the profits under cl. (4) of the agreement is a ‘‘bonus ” within 
the meaning of sub-cl. (viii-a). I should find some difficulty in 
holding that they were commission, for the question naturally 
arises — commission upon what ? Personally I should find great 
difficulty in holding that the balance of the profits could be pro- 
perly described as commission upon the profits. Apart from that 
I agree with my Lord that the sub-clause cannot apply because 
the net profits after payment of the expenses and the sums due 
to the proprietor under the agreement are payable under cl. (4) 
to the managers* In these circumstances, in my opinion, the 
condition that the commission must not be payable to the em- 
ployee as profit or dividend if it has not been paid as commission 
is not fulfilled. 
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With regard to sab-cl. {ix), after the observations of the 
Judicial Committee in the case of Pondicherry By. Co, v. Commis- 
siofier of Income-tax, Madras, it is quite impossible to hold that 
the remuneration of the managers can be described as “expendi- 
ture incurred solely fof the purpose of earning profits or gains.” 
To my mind it is absurd to say that the whole or any part of the 
profits can be expenditure for the purpose of earning profits. ^ 

In these circumstances, I agree that the question propounded 
by the Commissioner of Income Tax, Bengal, should be answered 
m the manner formulated by my Lord. 

Be/erence answered accordingly. 
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Thb Lord Chanobllob (Visoount Hailsham), Lord Bi<anb8- 

BTJBGH, Lord Russell or Killowbn, Lord Macmillan, 
Lord Roohb. 

March 2, 1936 

Income Tax — Will — Power to Advance Sums Out of 
Capital op Trust Fond on Account op Income— To be Charged 
AGAINST Income— Any Payment Out op Capital to .be Re- 
couped —English Income Tax Act, 1918 (8 & 9 Geo, 6, c. 40), 
Case III, Sohbd, D. 

A testator hy clause 16 of his will deelared that the trustees 
of his will might make payment on aocount of income to bene- 
ficiaries under the trust fund notwithstanding that the trustees 
might have no, or not sufficient, income in their hands and that 
such payments might he made out of any morSey for the time being 
in the hands of the trustees, whether representing capital or income 
of the trust fund, but so that the same should be duly charged 
against income and any payment made out of capital should, so 
far as practicable, and as and when his trustees should think 
proper, be duly recouped. The trustees, with the authority of an 
order of the Court, exercised their powers under clause 16 by 
raising a sum of £10,000 from their bank, on the security of 
78,912 £l ordinary shares in a colliery company which formed 
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part of the capital of the estate^ and paid to the appellant in the 
tax year ending April 6, 1928^ £2^000 in several instalments^ and 
£B00 in the year 1928-1929. Income tax was not deducted in 
making these payments and no recoupment had been made. The 
commissioners of income tax, and the special commissioners^ held 
that under the terms of the will the appellant was only entitled to 
receive income, and the payments so made to her out of the capital 
of the estate were income in her hands and liable to taxation. 
Finlay, J., reversing those decisions, held that the payments were 
loans to her, repayable by her. The Court of Appeal {Bomer, L.J., 
dissenting), allowed an appeal, on the ground that the money so 
paid did not constitute a ham, or give rise to a debt from the 
appellant to the trustees, hut was income in her hands : — Held, 
that clause 16 meant that sums could be paid out of capital to life 
tenants, and that the only recoupment was to be made out of 
future income, in the discretion of the trustees. Therefore there 
was no basis on which to establish personal liability, either ex • 
pressly under the clause or by implication under the general law. 
A payment out of corpus might properly be assessable income in 
the hands of the recipient. 

Decision of the Court op Appeal (161 L. T. 460) affirmed. 

Appeal from the judgment of a majority of the Court of 
Appeal (Lord Hanworth, M.B., and Slesser, L,J.) ; Bomer, L.J,, 
dissenting. 

The material facts are set out above in the headnote and are 
more fully stated in the judgment of Lord Bussell of Killowen, 
with which the other noble and learned Lords concurred. 

Badcliffe, K.C., and John Sparrow, for the appellant. 

The Attorney -General {Sir Thomas Inship K.O.), J,H. Stamp 
and Beginald P. Hills, for the respondent. 

The arguments sufficiently appear from the judgment. 

The House took time for consideration. 

March 2 . — Lord Russell op Eillowen. — I am authorised 
to say that my noble and learned friends, the Lord Chancellor, 
Lord Blanesburgh and Lord Boche, concur in the opinion which 
I am about to deliver. 

The question here in dispute is whether the appellant is liable 
to be assessed to income tax in respect of two sums of dB2,000 
and £500, the assessments being made upon her under Schedule 



1936] . WltiLIAMSON V. OUGH (iNSPEOXOB OP TAXBS) 


3 


D of irhe Income Tax Act, 1918, for the years ending April 5, 
1928, and April 6, 1929, respectively. 

The appellant’s father Charles Edward Hnnter, died on 
May 16,1917. By his will be appointed his wife, Mary Emma 
Hunter, and two other persons his executors and trustees, and by 
the joint operation of clauses 8 and 9 thereof bequeathed free of 
duty to his wife an annuity of & 6,000 for her life, payable^uar- 
terly, to be a charge on the residue of his estate, unless and until 
an annuity fund to provide for it was constituted by the trus- 
tees of the will. By clause 11 the testator devised and bequeathed 
to his trustees all the residue of his real and personal estate not 
otherwise speoiBcally disposed of by his will upon the usual trusts 
for sale and conversion ; and after usual directions for pay. 
ment of funeral and testamentary expenses and debts and pecu- 
niary legacies, he — by clause 13 — directed his trustees to stand 
possessed of his residuary trust fund and the annnal income 
thereof (a) upon certain trust for accumulation of surplus annnal 
income exceeding £20,000 during the first fourteen years after 
his death, which are not material hereto, and subject thereto (&) 
during the lifetime of his wife upon trust to divide and pay the 
income of the trust fund equally between his wife and such of 
bis three daughters, the appellant, Mrs. Kathleen Carp Elwes and 
Lady Sylvia G-rant-Lawson, as for the time being should be living 
issue, as therein directed, and (c) after the death of his wife upon 
trust as to both capital and income for the testator’s three dangb. 
ters in equal shares, the share of each daughter being settled upon 
trusts for her and her issue. 

By clause 16 the testator conferred the following power on 
his trustees; “During the lifetime of my wife my trustees may 
at their discretion make payment on account of income to the 
persons for the time being entitled to the income of the trust 
fund notwithstanding that my trustees may have no available 
income in their hands or not sufficient for the purpose, but such 
payments in advance of income received shall not exceed £600 
for each quarter of a year in respect of each share of income, and 
such payments may be made out of any money for the time 
being in the bands of my trustees, whether representing capital 
or income of the trust fund, but so that the same shall be duly 
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charged against income and any payment made out of capital 
shall so far as practicable and as and when my trustees shall 
think proper be duly recouped.” 

By clause 20 the testator declared that notwithstanding the 
trust for sale and conversion of his residuary estate contained in 
his will his trustees might if they thought proper raise any sum 
or sums for any purpose of or under his will, “including the pay- 
ment under clause Ifl hereof of any sums in advance of income ” 
by mortgage or charge of any part or parts of his estate. 

The testator was survived by his wife and his three daugh- 
ters. By the year 1927 the income of the residuary trust fund 

which consisted in large part of colliery shares — had become bo 
reduced that the beneficiaries were left practically without income 
therefrom. In those circumstances the trustees — with the 
authority of an order of Court — exercised their powers under 
clause 16 of the will. They raised a sum of £10,000 from their 
bank on the security of certain colliery shares which formed pari 
of the capital of the estate. Out of the moneys so raised they 
paid to the appellant £2,000 during the financial year ending 
April 5, 1928, and £600 during the next financial year. These 
are the payments which are the occasion of the present dispute. 
Similar payments were made to the widow and the other two 
daughters. 

The appellant, having been assessed to income tax in respect 
of these two sums, appealed ; but the special commissioners con- 
firmed the assessments, and on the requirement of the appellant 
stated and signed a Case — dated November 1, 1933 — for the 
opinion of the High Court. 

Before the Case came before the High Court for hearing, the 
testator's widow died and the annuity of £6,000 per annum 
payable to her under his will thereupon ceased. At the date of 
her death there were unpaid arrears of her annuity amounting 
to £2.800 Is. 4d., but, on the other hand, no recoupment had 
taken place in respect of the £2,600 paid to her under clause 16 
of the will. The trustees of the testator’s will accordingly took 
out an originating summons in the Chancery Division raising 
the question whether the unpaid arrears of annuity in their 
hands were applicable by them {inter alia) in discharging one- 
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fouith of the debt of £ 10,000 and the unpaid interest and bank 
charges thereon. By his order made on the hearing of that sum- 
mons dated November 30, 1933, Bennett, J., declared that the 
unpaid arrears of the annuity were so applicable. The Stated 
Case was heard by Finlay, J., who by his order dated March 28, 
1934, reversed the determination of the commissioners. The 
present respondent then appealed to the Court of Appeal, ^nd by 
an order of that Court — dated June 28, 1934 — the appeal was 
allowed and the determination of the special commissioners was 
restored. Bomer, L. J., however, delivered a dissenting judg- 
ment. 

The Master of the Bolls and Slesser, L.J., both were of 
opinion that under clause 16 of the will the trustees were em- 
powered to make payments to the beneficiaries so as to secure 
them an income in any event, that the payments did not create 
any debt from them, and that the provision for recoupment 
merely enabled the trustees, if they thoughtfit, to replace out of 
future income capital which had been used in making payments 
under the clause. The payments were accordingly income in 
the hands of the present appellant. I agree with this construc- 
tion of the clause. 

The judgments both of Finlay, J., and Bomer, L.J., are 
based upon the view that there was a personal liability upon the 
appellant to repay the moneys paid to her by the trustees in ex- 
ercise of the powers conferred by clause 16. Finlay, J., puts it 
thus : ‘‘ I have come to the conclusion, and in so deciding Z 
think that 1 am deciding in accord with the view expressed by 
my brother Bennett that this money was money which the trus- 
tees were entitled to reclaim. . . . The lady was entitled to . . . 
income. The source temporarily dried up. Therefore in order 
to tide her . . . over what was obviously an embarrassing posi- 
tion, it was arranged that she should be given not income but a 
loan to be repaid if circumstances arose which made it possible 
that it should be repaid. ’’ Though Finlay, J., leaves it uncer- 
tain when repayment could be exacted, the relation of debtor and 
creditor is made clear. 

Bomer, L.J., arrives at the conclusion that any beneficiary, 
who has received payments from the trustees in the exercise of 
the powers conferred by clausa 16, is personally liable to repay 
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to the trust estate the amount by which on her death it is ascer- 
tained that the payments which she has received from the income 
of residue and the receipts under clause 16 exceed her share of the 
income actually earned by residue during her life. This liability 
arises, according to him, not under the words of the clause, but 
by general law the operation of which was not excluded by the 
clausal ** I see nothing in those words he says in reference 
to the recoupment provision, “ to exclude the case from the ordin- 
nary operation of law, which would create an obligation to repay 
a sum paid in advance of income when it appears in the end that 
the sum so advanced exceeds the income to which the person who 
obtains the advance was entitled. ” This view of the Lord Justice 
that an obligation to repay arose from operation of law, is found- 
ed upon the construction which he placed upon clause 16, and 
can, 1 think, only be supported if that construction is right. It 
is the keystone of the judgment. 

The construction which he placed upon the clause can 
best be stated in his own words : “ The clause he says, does 
not in my opinion enable those beneficiaries to receive one penny 
more of income from the estate than they would in its absence ; 
that is to say, it does not entitle them in the end to receive one 
penny more in respect of income from the testator’s estate than 
they would in the absence of the clause. ” If this be the true 
view, it may be — I say no more than that—- that the law would 
imply a personal liability to repay. But if the clause on its true 
construction means that sums can be paid under it out of capital 
to life tenants, and that the only recoupment to capital is to be 
made out of future income in the discretion of the trustees, there 
is no basis on which to establish personal liability, either express- 
ly under the clause or by implication under the general law. 

In my opinion that is the true construction of clause 16. It 
empowers the trustees when income is not available to provide 
out of capital payments to a limited amount to supply the place 
of the absent income. The payments, however, are to be duly 
charged against income ”, that is to say, each life tenant is to be 
debited in her income account with the moneys which she recei- 
ves under the clause ; and in addition there is the provision as to 
recoupment which only requires recoupment ** so far as practic- 
able ”, and further only ” as and when my trustees shall think 
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proper These words appear to me to ezcinde all idea of a 
personal liability to repay attaching to the recipient ; they leave 
the corpus of the share to bear the burden, unless future income 
becomes available and the trustees deem it proper to recoup 
corpus thereout. 

I think it true to say that the existence of this personal 
liability was not the principal argument of the appellant iiH your 
Lordships* House ; but I have dealt with it first because, as I 
conceive, it was the foundation of the judgment in favour of the 
appellant. The main argument here was that if — without any 
personal liability — there existed a liability so to speak in rem, 
that is to say, that if the payments made under clause 16 were 
made upon the footing that the future income of the recipient 
under the trust might be taken to recoup capital, then the pay* 
ments so made could not form income in the hands of the appel- 
lant assessable to income tax. No authority was cited in support 
of this contention •, and 1 know of no legal principle to justify it. 
It is well settled that a payment out of corpus may properly be 
assessable income in the hands of the recipient. A familiar in< 
stance is the case of an annuity charged on the income and 
corpus of an invested fund ; ail moneys raised out of corpus to 
provide the amount of the annuity will be assessable income. 
The present case presents a close analogy ; for clause 16 in effect 
if and when the trustees choose to exercise their powers there- 
under, secures to the life tenants an income from residue by 
means of a charge on the corpus thereof. 

In my opinion the appellant has been rightly assessed and 
this appeal should fail. 

Lobd MagiciIiLAN. — My Lords, 1 am in entire agreement 
both with the reasoning and with the conclusion of my noble and 
learned friend Lord Bussell of Killowen. 

Appeal dismiseei. 

Solicitors — Ellis, Peirs d Co., for appellant; Solicitor of 
Inland Bevenue, for respondent. 
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[Ib the House of Lobbs], 

JOHN EMERY & SONS «). LORD ADVOCATE. 

Lobd Blanbsbubgh, Lord Atkin, Lord Thankerton, 
Lord Maomidlan, Lord Ma ogham. 

May 26, 1936. 

Income Tax — Builder — Sales in Gonsidbbation of 
Gtbound Annuals — Profits on Purchase and Re-sale of 
Building Pbu — Realisable Value of Ground Annual Part 
OP Profits and Gains in Computing Trade Profits — ^English 
Income Tax Act, 1918 (8 & 9 Geo. 5. 40), Sched. D^ 

The appellants, who carried on the business of builders and 
dealers in real estate, bought certain land^ built homes upon it 
and disposed of their entire interest in the land for cash and for 
certain ground annuals. The land thereby became subject to what 
in England would be called a rent charge, and the ground annuals 
did not become a personal obligation of the purchasers, hut an 
annual charge which could he realised out of the land, and the 
right of the appellants was arealisable right — a market security : — 
Held, that the value of that marketable security must be brought 
into account for assessing the profits made in the particular year 
of trade for the purposes of income tax. The judgment in the 
First Division of the Court of Session expressed the opinion of 
the House, 

Decision of the Court of Session, sub nom, Embry v 
Inland Revenue Commissioners [1935] S. C. 802 ; [1936] Sc 
L. T. 601), affirmed. 

Appeal from the judgment of the First Division of the Court 
of Session (Scotland). 

The material facts are set out shortly in the headnote. 

James Keith KG. {Dean of Faculty) (of the Scottish Bar), 
Needham, KG., Scrimgeour and John Wheatley {of the Scottish 
Bar), for the appellants. 

The Attorney General (Sir Donald Somervell, KG.), the Lord 
Advocate (T. M. Cooper, KG.), the Solicitor •General for Scotland 
{Albert Bussell, E.G.), Reginald P. Hills and T. B. Simpson (of 
the Scottish Bar) for the respondent. 



1936] JOHN BMBBY AND SONS V. LOBD ADVOOAXB 


At the conclusion of the arguments on behalf of the appel- 
lants, counsel for the respondent being present bat not called on, 
their Lordships delivered judgment as follows : 

Lobd Bdanbsbubgh — Notwithstanding the careful, full and 
able arguments which your Lordships have heard on behalf of the 
appellants, I believe you are all of opinion that the judgm^ts in 
this case which were delivered in the First Division of the Court 
of Session stand undisturbed. They express my own view quite 
truly, and I do not feel that I could usefully add anything to them. 
This appeal must, I think, be dismissed, and I move your Lord- 
ships accordingly. 

Lobd Atkin. — I agree that this appeal should be dismissed} 
and for the reasons which have been given in the Court of 
Session. 

Put quite simply, the position is that the appellants, who 
carried on the business of builders and dealing in real estate, 
entered into a transaction, or two transactions, by which they 
bought certain land, built houses upon it, and — without going 
into detail — disposed of their entire interest in the land for cash 
and for certain ground annuals. The position of the ground 
annuals seems to be this, that there was an obligation created in the 
several purchasers of the land by which the land became subject 
to what we in this country should call a rentcharge, which was 
not a personal obligation of the purchasers, but which was an 
annual charge which could be realised out of the land — a real 
burden upon the land. It is established that that obligation, or 
that right on the part of the appellants, was a realisable right, a 
market security in the sense of something which they could have 
realised at any moment by going into the market. 

In those circumstances the case appears to me to be as plain 
as could be. It is a case where people have sold in the course 
of business part of their stock for money plus money’s worth, 
namely, the equivalent of a marketable security. The position 
in respect of ground annuals appears to me to be precisely the 
same as though they had sold the land for money plus an annuity 
or plus a bond conditioned for the payment of these particular 
sums, or for debentures under which those sums were payable 
annually ; it could be put in a great many different ways. How- 
ever you put it, the result is not that they exchange part of their 
I B— 2 
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stock for a different kind of stock, but that they dispose of the 
whole of their stock for money plus money’s worth. In those 
circumstances it seems to me on the plainest principles that the 
value of that marketable security has to be brought into account 
for' the purpose of assessing the profits which they made in the 
particular years of trade. Those appear to be the principles 
upon •which the Court of Session proceeded. It appears to me 
that they are right, and I concur in the motion which has been 
proposed. 

Lobd Thakkebton. — ^I concur. The first important point 
to observe in this case, to my mind, is that the transactions in 
question were admittedly part of the ordinary trading of this 
particular company ] and secondly, as the learned Dean of 
Faculty .admitted, that the transactions between the appellants 
as sellers of the houses and land, and the buyers of the houses 
and land, were completed transactious of sale. Then it needs to 
be observed : What did the appellants get as the consideration 
for the sale? They got two things: they got sums of money, 
and they got the obligations — the real burdens — in the nature of 
ground annuals which had been constituted by them in the 
course of the transactions. I have difficulty in seeing, even on 
counsel for the appellants’ argument, how in any real sense you 
can arrive at the cost of those ground annuals ; and on the other 
hand, it is perfectly clear, and must have been familiar to these 
appellants as to anybody else in Scotland, that ground annuals 
such as these have a well-kno^n market value, and that they are 
constantly traded in, and in that respect they seem at least as 
good money’s worth as any ordinary security quoted on the stock 
exchange. It does seem to me that the proper view of that part 
of the transaction is that in effect the appellants agreed to leave 
part of the price as a real burden on the property to the extent 
of the well-known marketable value or thereabouts at the time. 
The main argument of the learned Dean of Faculty was 
that you could not bring this in until they realised it, as 
he admitted they could do, in the market. That in itself 
seems to me to amount at once to an admission that there 
was money’s worth received at the time when the trans- 
action of sale was completed, and if part of the price paid 
for the land and buildings consisted of money’s worth, the 
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marketable value of which asset is immediately ascertainable, 
I fail to see why that should not be brought into computation in 
the ordinary accounts of the trader for the ^purpose of bringing 
out the results of his year’s trading. Finally, I may say that I 
agree generally with the opinions of the Lord President in the 
Court below, and I concur in the motion which has been pro- 
posed. ^ 

Lobd Macmillan. — ^Your Lordships who have preceded me 
have so clearly set out the reasons which satisfy me that the judg- 
ment below was right that I have nothing to add except to express 
my agreement. 

Lobd Mauciham. — ^1 will add only a very few sentences to 
what has fallen from your Lordships, with which I entirely 
agree. 

1 think Lord Fleming was right when in his opinion he used 
these words : “ The tax-payers ’ counsel in the course of his argu- 
ment said, and 1 assume he was right in saying, that, if a house 
had not been sold, the tax-payers would not have been obliged to 
enter its value in their accounts as an item received by them.” 
The emphasis there is, however, on the word “ value ”. Lord 
Fleming did not, 1 think, mean that nothing ought to be entered 
in their accounts, and it would no doubt have been right in that 
case to enter the houses which were not sold at cost or market 
value, whichever was the lower. Then he goes on to say : “ But 
the point of the case, to my thinking, is just that the houses were 
sold and that the taxpayers parted completely with the right of 
ownership in them.” It is precisely for that reason that there is 
no ground for putting an artificial cost of production, so to speak, 
on the ground annuals which have been obtained as the result of 
the sale of this property, since the ground annuals have definite 
market value which can readily be ascertained. I agree with 
what has been said, that the right of ownership has, by the 
transaction in question, been converted into a different type of 
property, namely, ground annuals. 

On those grounds I am satisfied that the opinions of the 
learned Judges of the Court of Session are perfectly correct. 

Appeal dismissed. 
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[In the House of Lords.] 

MONTAGUE BUETON, Ltd. {in liquidation) 

V. 

INLAND BBVENUE OOMMISSIONEES. 

The Lord Ohanobllob (Viscount Hailsham), 

* Lord Blanbsbuboh, Lord Bussell of Killowbn, 

Lord Macmillan, Lord Boche. 

Feb. 6, 1936. 

Company — Distribution of Bbasonablb Part of Income 
— Power of Special Commissioners to Direct Income to be 
Deemed Income of Members for Purposes of Super-Tax — 
Commissioners to have regard to Current Ebquirbments and 
Maintenance and Development of Business — More than Pro- 
fits OF Year Used in Business— Finance Act, 1922 (12 & 18 
Geo. 6. c. 17), s. 21. 

The income tax commissioners found that the appellant com^ 
pany had for the income tax year in question expended on the 
current requirements of its business^ and other requirements ad- 
visable for the maintenance and development of that business^ 
amounts far in excess of the profits of the year ^ and that the com- 
pany's business had been so carried on as to bring it within the 
purview of Section 21 of the Finance Act^ 1922^ so that for pur^ 
poses of super-tax of the members of the company the income of 
the company for the year in question must be deemed to be the in- 
come of the members^ The special oom^nissioners, the Board of 
Beferees and Finlay^ J., and the Court of Appeal confirmed their 
decision : — Held, that there was evidence upon which the commis- 
sioners could find that the company had not distributed a reason- 
able part of its income^ cmd that therefore it came within the 
purview of Section 21. The direction in the proviso to Section 21 
was that one of the relevant factors to which attention must be 
paid by the commissioners and by the Board of Beferees was the 
fact that the income^ or sums equivalent to the income^ had 
been spent on requirements necessary or advisible for the main- 
tenance and development of the business ; but the proviso did not 
mean that wherever that happened^ then^ whatever the facts were^ 
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the commissioners were bound to hold that the requirements of 
Section 21 had not been complied with* 

Becsion of the Coubt of Appeal (152 L.T. 8), affirmed. 

Appeal from a judgment of the Court of Appeal on July 4, 
1984 (Lord Hanworth, M.E,, Slesser, L.J., and Eomer, L.J.), 

The facts are set out in the judgment of the Lord Chan- 
cellor. 

The arguments, which appear from the judgment of the Lord 
Chancellor, were heard on February 4 and 6. 

Sir William Jowitt, K. 0., Badcliffe^ EeG.^ and Frederick 
Grants for the appellants. 

The Attorney’Oeneral (Sir Thomas Inship^ JT.C?.), the Solicitor- 
General (Sir Donald Somervell^ E.G,), and JJ.P. Hills, for the 
respondents. 

The House took time for consideration. 

February 6 . — The Lobd Ohanobllob — This is an appeal 
from an order of the Court of Appeal afi&rming a decision of 
Finlay, J. Finlay J., had answered in the affirmative a question 
put to him by the Board of Eeferees, whether there was evidence 
upon which that Board could come to the determination which 
they actually reached confirming a direction of the special com- 
missioners as to the proper method of dealing with the income of 
the appellant company under provisions of the Finance Act, 
1922. 

From the Case stated by the Board of Eeferees we find that 
the appellant company was formed in the year 1917 to take over 
a business of the manufacture of clothing and tailoring which 
was previously carried on by Sir Montague Burton, then Mr. 
Burton. At the time when the company was formed in 1917 the 
capital was £ 5,002, there were creditors to the amount of 
£ 13,510, there was an overdraft of about £9,600 and in that year 
there was a total profit of £2,026. During the next twelve years 
the company prospered exceedingly and continued to grow in a 
very remarkable manner. In the year 1929 we find that the capi- 
tal had grown to £> 47,002, the creditors had increased to 
£ 633,436, there were £ 212,867 of bills payable, there was an 
overdraft of £1,342,595, and there was a balance standing at the 
credit of profit and loss account of £ 1,643,236. 

It appears that the method adopted for financing the business 



14 


raOOMB TAX BBPOBIS (BNQUBH CASES) 


[1936 


consisted partly of borrowing money from the bank and partly of 
lending money to Mr. Barton, who then bought long lease- 
hold or freehold premises which were suitable for the shops 
which the company desired to acquire, and let the shops so ac- 
quired to the company. In the ease of short leasehold only, the 
company, itself seems to have acquired the premises; in the 
othef cases they lent money to Mr. Burton, Mr. Burton 
bought the premises and let them to the company, and the 
company then spent sums of money in equipping them for the 
purposes of its business. 

In Februaryj 1929, the directors of the appellant company 
determined to sell their business to a big public company. Ac- 
cordingly agreements were entered into between the new com- 
pany and the old company and between Mr. Burton and the new 
company whereby the shops of the old company were transferred 
to the new company ; the old company was to be treated as hav- 
ing carried on business since April 1, 1928, for the benefit of the 
new company, and the old company retained as one of its assets 
the debt owing to it by Sir Montague Burton. That arrangement 
having been come to in February, 1929, the sales and purchases 
were carried through to completion on March 31, 1929, and in 
accordance with the scheme which had been decided upon the old 
company was put into liquidation by resolutions of April 20 and 
May 6, 1929. During the year ended March 31, 1929, the actual 
profit earned by the company was some £ 371,000. Daring 
that year the company had continued to expand, and during that 
year £ 220,043 had been spent on fixed assets, £ 306,960 had been 
spent in increasing the stock, the book debts and cash had in- 
creased by £103,476, and the loans to Mr. Burton had increased 
by nearly & 64,000. 

In addition it appears that since 1927 the system of buying 
premises by Mr. Burton with money advanced by the company 
had been altered. Two new companies had been formed known 
as Henry Holding, Ltd., and Key Estates, Ltd., Mr. Burton hold- 
ing all the shares in Henry. Holding, Ltd., and Henry Holding, 
Ltd., owning all the shares in Key Estates, Ltd. The system of 
acquiring premises had been modified so that during those two 
years the respondent company lent the money necessary for the 
purchase of the premises to Henry Holding, Ltd., who apparently 
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financed Key Estates, Ltd., so that that company could become 
the owner of the shop in which the business was to be carried on. 

In those circumstances the commissioners of income tax 
have reached the conclusion that the company’s business had been 
so carried on as to bring it within the purview of Section 21 of 
the Finance Act, 1922. It is admitted that the company is a 
company to which the provisions of that statute are applicable, 
that is to say, that it answers the definition of sub-section 6 of 
that section in that substantially the whole capital and control 
of the company were vested at all material times in Mr. Burton, 
now Sir Montague Burton. 

By Section 21 it is provided : “ With a view to preventing 
the avoidance of the payment of super-tax through the with- 
holding from distribution of income of a company which would 
otherwise be distributed, it is hereby enacted as follows : (1) 
Where it appears to the special commissioners that any company 
to which this section applies has not, within a reasonable time 
after the end of any year or other period ending on any date 
subsequent to the fifth day of April, nineteen hundred and twenty- 
two, for which accounts have been made up, distributed to its 
members in such manner as to render the amount distributed 
liable to be included in the statements to be made by the mem- 
bers of the company of their total income for the purposes of 
super-tax, a reasonable part of its actual income from all sources 
for the said year or other period, the commissioners may, by notice 
in writing to the company, direct that for the purposes of asses- 
sment to super-tax the said income of the company shall, for the 
year or other period specified in the notice, be deemed to be the 
income of the members, and the amount thereof shall be appor- 
tioned among the members : Provided that, in determining whe- 
ther any company has or has not distributed a reasonable part of 
its income as aforesaid, the commissioners shall have regard not 
only to the current requirements of the company’s business, but 
also to such other requirements as may be necessary or advisable 
for the maintenance and development of that business.” Then 
there are other provisions with which we are not concerned as 
to the distribution of the burden thus imposed. 

PuBuant to that section the commissioners of income tax 
have determined that this company had not distributed ” a rea- 
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sonable part of its actnal iacome ” for the year ended March 31, 
1929. There Beems in the Case to be some little confusion bet- 
ween the date and the date of February 27, 1929, when the agree- 
ment for Bale was entered into ; but the point is irrelevant for the 
matter which your Lordships are now considering. 

From that decision of the commissioners of income tax there 
was ftn appeal to the special commissioners. They affirmed their 
direction. There was then an appeal to the Board of Beferees, 
who confirmed the decision of the commissiqnerB, and, as I stated 
at the beginning of this opinion, the only question which is open 
to the determination of the Court, as found in the Case stated by 
the Board of Beferees, is whether there was evidence upon which 
the Board of Beferees could reach that conclusion. 

It is argued on behalf of the appellants that inasmuch as the 
whole of the sums which were earned by the company, or a sum 
at least as large as the whole of the sums earned by the company, 
in any year were expended in the maintenance or development 
of the business, the section is not applicable. Beliance is placed 
upon the findings of fact in the Case stated. The particular find- 
ings which are relied upon are to be found in sub-paragraph (xvii) 
of paragraph 4 of the Case stated : During the year ended the 81st 
March, 1929, the company expended on the current requirements 
of its business and on other requirements advisable for the main- 
tenance and development of that business, amounts far in excess 
of the profits of the year”, and then figures are set out which sup- 
port that conclusion. 

Counsel for the appellants took the point that on its true 
construction the statute meant that in any case in which the 
commissioners found that sums equal to the total income of the 
company for any year had in fact been spent on requirements 
necessary or advisable for the maintenance and development of 
the business of company, then the section did not operate. I do 
not so understand the section. As I read the section, the direction 
in the proviso is that one of the relevant factors to which atten- 
tion must be paid by the commissioners and by the Board of 
Beferees is the fact that the income, or sums equivalent to the 
income, have been spent on requirements necessary or advisable 
for the maintenance and development of the business ; but I do 
not read the proviso as meaning that wherever that happens 
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then^ whatever the facts are, the commissioners are bound to hold 
that the requirements of Section 21 have not been complied 
with. 

In* the present case it is obvious that if the company had so 
desired it could have paid by way of dividend the sums which in 
fact it lent to Mr. Burton — as he then was^ — and the only differ- 
ences which would have been occasioned by that course of busi- 
ness would have been, first of all, that the company would not 
have been entitled to receive interest on the money so paid, and 
secondly that if the money had been paid by way of dividend there 
would have been a super-tax liability on Sir Montague Burton, 
and the amount of the dividend which would have been available 
in his hands to buy new premises would have been correspond- 
ingly diminished. But 1 cannot think that the fact that the 
company chose to carry on its business in that particular way is 
one which can be disregarded, or which compels the Board of 
Eefereesto reach the conclusion for which the appellant company 
contends. 

There is also in the present case a point which is very well 
put, if I may say so, in the judgment delivered by Eomer, L. 
in the Court of Appeal. At the end of the year ended March 31, 
1929, the position was that the company had sold its whole 
business to the new company : it required no sums for the main- 
tenance or development of the business which it had so transfer- 
red ; it had an available asset of £ 1,000,000 in a debt owing from 
Mr. Burton ; and there was no reason — at any rate no reason 
which seems in any way conclusive — why it should not have de- 
clared a dividend, which admittedly it could legally have done, and 
satisfied the dividend of course by writing off a corresponding 
proportion of the debt owing to it by Sir Montague Burton. 

I began my opinion by pointing out that the only question 
to be determined was whether there was evidence on which the 
Board of Eeferees could have reached the conclusion which they 
did reach. It there were such evidence, than it is not open 
to this House to review their findings of fact : and in my judg- 
ment there was ample evidence. It can only be suggested that 
they were wrong on the basis that the proviso does not mean 
merely that the commissioners are to have regard to the facts 


IB— 3 



18 


INOOMB TAX BEPOBXS (BNQIiISH OASES) 


[1936 


therein stated, but that they are to treat those facts as in every 
case conclusive, and that is a meaning which I cannot possibly 
put upon the language of the statute. 

Eor these reasons I think that this appeal fails, and I move 
your Lordships that it be dismissed. 

Loed Blasesbuboe. — am of the same opinion. 

Lobd BusselIi of KiIiLowen. — I also agree that this appeal 
fails, and I am content to rely upon the judgment of Bomeb, L.J., 
in the Court of Appeal as expressing the reasoning upon which 
my opinion is founded. 

Lobe MaomiliiAB. — I also agree. 

Lobd Eooee. — I agree. 

Appeal dismissed. 


[In tee King’s Benoe Division.] 
PETEEBOKOUGH EOYAL FOXHOUND SHOW SOCIETY 

V. 

INLAND EEVENUE COMMISSIONEES. 

Lawbenoe, J. 

March 81, 1986. 

Inoomb Tax — Exemption — Oeabitv — Agbioultueal Sooib- 
TT — ^Meaning ‘ op Live Stock — Sooibtx fob Pbomotioh op 
P oxEOUND Bbbbdihg — INCOME Tax Act, 1918 (8 & 9 Geo. 6. c. 
40), s. 87 (1). 

A society, whose object was to promote the interest of fox- 
hound breeding, and for that purpose to hold annually a foxhound 
show, claimed exemption from vncome tax under Schedule D, on 
the ground that it was a charity, or, alternatively, exemption 
under that Schedule on the profits arising from its show, on the 
ground that it was an “agricultural society" within the mecming 
of Section 38 of the Finance Act, 193d. That section exempts from 
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tax the profits of an agrioultural society derived from any exhibi- 
tion or show held jor the ptirpoaes of the society, and defines 
''agricultural society" as meaning any society established for 
the purpose {inter alia) of promoting the interests of live-stock 
breeding : Held, first, that the society teas not a charity ; but, 
secondly, that it was such an agricultural society, since the ex- 
pression "live stock" includes foxhounds. It was therefore 
entitled to exemption from income-tax on the profits earned by its 
annual foxhound show. 

Gases referred to : 

Gohmissiohbbs fob Special Pcbposbs of Iboomb Tax v, 
Pbmsbb [1891J (61 L. J. Q. B. 206 ; [1891] A. 0. 631 ; 8 Tax 
Gas. 53). 

Gekebal Medical Gounoil v. Iblaho Beventtb Gomhis- 
SIOBEBS [1928] (97 L.J.Q.B. 578 ; 13 Tax Gas. 819). 

Inland Bevendb Gohhissionbbs v. Yobeshibb Agbioul* 
IDEAL SOOIEIY [1927] (97 1j.J.K.B. 100 ; [1928] 1 K.B. 611 ; 
13 Tax Gas. 58). 

Maoddff, In re ; Maoddff v. Macduff [1897] (66 L.J. Gh. 
700; [1896] 2 Gh. 461). 

Nottaob, In re ; Jones v. Palmeb [1896] (64 L.J. Oh. 696 ; 
[1895] 2 Gh. 649), 

Tbtlbt, In re ; Aii-Gbn. v. National Pbovinoial and 
Union Bane of England [1923] (93 L.J. Gh. 231 ; [1924] 
A.O. 262). 

Appeal by Case stated from a decision of the Special Gom- 
missioners of Income Tax. 

The appellants appealed against assessments to income*tax 
nnder Schedule D for the year 1934-1936 in respect of their pro- 
fits, and interest on their investments, on the ground that they 
were a charity and therefore exempt from income-tax under Sec- 
tion 37 of the Income Tax Act, 1918, and under Section 30 of the 
Finance Act, 1921, as amended by Section 24 of the Finance 
Act, 1927 . 

In the alternative the appellants claimed exemption in respect 
of profits arising from their annual foxhound show, on the ground 
that they were an agricultural society within the meaning of Sec- 
tion 23 of the Finance Act, 1924. 

The object of the appellants was to promote the interests of 
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foxhound breeding in the United Kingdom and for that purpose 
to hold annually a foxhound show at Peterborough, open to 
hounds from any recognised pach in Great Britain or Ireland. At 
that show various prizes are awarded. 

The land npon which the show is held adjoins that of the 
Peterborough Agricultural Society, and such land is owned by 
trustegs, who hold it on behalf of the appellants. The show is held 
within the same boundaries as the Peterborough agricultural 
show, but the Peterborough Agricultural Society and the appel- 
lants are separate entities, and the foxhound show is held in a 
separate building and a separate entrance fee is charged. 

The whole of the funds and income of the appellants, includ- 
ing the net proceeds arising from the show, are applied solely 
towards the promotion of the purposes of the appellants, and up- 
on a winding-up of the appellants the surplus assets are to be 
applied to such charitable purposes as the committee shall by re- 
solution appoint. 

The appellants do not seek to make a profit from the show or 
otherwise to make a profit, but desire to cover their expenses by 
their receipts. If profits are made they cannot, under the present 
constitution, be distributed among the members. His late Majesty, 
King George Y, was patron of the show, and by his consent it 
bears the title “Boyal”. 

On behalf of the appellants it was contended, first, that the 
appellants were a society the sole object of which was the improve- 
ment of animals useful to mankind, and therefore that they 
were a charity and as such exempt from income-tax. Secondly, 
that they were an “agricultural society” employed in live-stock 
breeding within the meaning of section 23 of the Finance Act, 
1924, and as such entitled to exemption from income-tax on the 
profits derived from the show ; and, thirdly, that foxhounds were 
live stock, since the definition of live stock in the Finance Act, 
1923, included animals of any description, and that the same 
definition must be applied in construing section 23 of the Finance 
Act, 1924. 

The Grow.n disputed all three contentions. 

The Special Commissioners held that the appellants were not 
a charity and were not an “agricultural society”, and accordingly 
refused the claim for exemption. 
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The relevant sections of the Income Tax and Finance Acts 
of England run as follows : — 

Income Tax Act, 1918, section 37 (1); “Exemption shall be 
granted from tax under Schedule D in respect of any 

yearly interest or other annual payment forming part of the 
income of any body of persons or trust established for charitable 
purposes only • . . “ 

Finance Act, 1921, section 30 (1) (see section 24 of the Fin- 
ance Act, 1927) : “Exemption shall be granted . . . (c) from in- 
come-tax under Schedule D in respect of the profits of a trade 
carried on by any charity, if the profits are applied solely to the 
purposes of the charity and either (i) the trade is exercised in the 
course of the actual carrying out of a primary purpose of the 
charity ; or (ii) the work in connection with the trade is mainly 
carried on by beneficiaries of the charity,” 

Finance Act, 1923, section 11 (2) : “In this section . , , the 
expression * live-stock ’ includes animal of any description.” 

Finance Act, 1924, section 23(2); “ Any profits or gains 
arising to an agricultural society from an exhibition or show held 
for the purposes of the society shall, if they are applied solely to 
the purposes of the society, be exempt from income-tax.” 

(2) “ The expression * agricultural society * in this section 
means any society or institution established for the purpose of 
promoting the interests of agriculture, horticulture, live-stock 
breeding or forestry.” 

el. M. Tucker^ E* 0., and Walker Carter^ for the appellants. 

The Attorney -General {Sir Donald Somervell^ and 

E. P. Hills, for the respondents. 

Judgment. 

Lawbbnob, J. — The first question I have to decide is whether 
the appellant society is exempt from income-tax on the profits of 
i Ls show by reason of section 2^3 of the Finance Act, 1924, which 
provides that profits arising to an agricultural society from a show 
held for the purposes of the society shall, if they are applied solely 
to the purposes of the society, be exempt from income-tax, and 
defines an agricultural society as one established for the purpose 
of promoting the interests of agriculture, horticulture, live-stock 
breeding or forestry. 

By its constitution, the purpose of the appellant society is to 
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promote the interests of foxhound breeding, and the only question 
on this branch of the appeal is whether foxhound breeding is live- 
stock breeding within the meaning of Section 26 of the Finance 
Act, 1924. In my opinion, it is. The words “ live stock ” are 
ordinarily and properly used in contrast with dead stock and in- 
clude all live animals and birds the breeding of which is regulat- 
ed by man. In Murray's, the only dictionary to which my atten- 
tion 'was called, the words are defined as " domestic animals or 
animals kept for use or profit They are defined in the Finance 
Act, 1923, 8. 11, for the purpose of exempting live-stock shows 
from entertainment duty, as including animals of any description, 
and they are used in a somewhat similar sense in the Agricultural 
Holdings Act, 1923, s. 12 (6), ss. 34 to 36, and s. 57. 

It was contended for the Grown that the words ought to be 
construed, in view of their context, in accordance with the maxim 
noscitur sooiis as referring only to animals . whose use is an 
integral part in agriculture, horticulture, or forestry. But such 
an interpretation would exclude many animals which are bred in 
the ordinary course of agriculture and shown throughout the 
country ; for example, town and van horses, hackneys, hunters, 
racehorses, most breeds of dogs, and fur-bearing animals. I see 
no reason why the words should receive this limited interpreta- 
tion, particularly as it was the will of the Legislature that such 
societies should be exempted from entertainments duty. 

The second question is whether the appellant society is ex- 
empted from income-tax under Section 37 of the Finance Act, 
1918, on the ground that it is established for charitable pui poses 
only. It was contended for the Crown, though but faintly, that 
the question is one of fact, and that the Commissioners’ finding is 
binding upon me ; but as I read the decisions upon this subject, it 
is for the Commissioners to say what are the purposes of the 
society, and for the Court to decide as a matter of law whether 
those purposes are charitable. The only finding of fact as to the 
object of this society is in paragraph 3 of the Case, namely, that 
it is to promote the interests of foxhound breeding. 

The appellants seek to bring their society within the fourth 
category stated by Lord Macnaghten in Commissioners for 
Special purposes of Income Tax v, Pemsel, on the ground 
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inter alia, that foxhunting is good for the community at large 
because it keeps money in the country and brings it into the 
countryside, and also good for officers in the army and those who 
take part in it, and that it makes for the well-being of animals, 
which is for the benefit of the community. 

Though I am firmly convinced of the truth of these preposi- 
tions of fact, I am unable to take the view that the appellant society 
is established for charitable purposes only. It has, I think, been 
authoritatively laid down that Lord Macnaghten’s fourth category 
must be tested by reference to the subjects mentioned in the 
Statute of Elizabeth itself — see Macduff, In re ; Macduff v. Macduff 
(65 L. J. Ch., at p. 704 ; [1896] 2 Ch,, at p. 467). Adopting this 
method of interpretation, 1 can see no satisfactory analogy between 
a foxhound society and the matters referred to in the Statute of 
Elizabeth. The difficulty in this class of case arises principally 
from the mixture of motives or purposes which appears to exist in 
the minds of founders of such societies. A society may be esta- 
blished with an immediate direct but incidental motive or purpos- 
es which is not charitable ; for example, to promote the sports of 
a particular regiment, but with an ultimate indirect but main pur- 
pose which is charitable, and in that case it comes within the 
exemption — see Noitage, In re ; Jones v. Palmer (64 L.J. Ch., at 
p. 701 ; [1895] 2 Ch., at p. 656 Bowlatt, J,,in Inland Bevenue 
Commissioners v. Yorkshire Agricultural Society (IS Tax Cas., at 
p. 66) and per Atkin, L.J. (97 L.J.E.B., at p. 108 ; 13 Tax Gas., 
at p. 77) and^er Sargant, L.J., General Medical Council v. Inland 
Bevenue Commissioners (97 L.J.K.B. at p. 587 ; 13 Tax Gas. at 
p. 849) ; and per Lord Haldane in Tetley, In re; Att;Qen. v. Na- 
tional Provincial and Union Bank of England (93 L.J. Ch,, at 
p. 234; [1924] A.G , at p. 267). Inland Bevenue 

Commissioners v. Yorkshire Agricultural Society, the benefit of 
members and, as I think, the hound show were incidental pur- 
poses, agriculture being the main purpose. 

The question then, in my opinion, is whether the society’s 
main or domjnant purpose is charitable. In the present case I am 
of opinion that the main purpose of the appellant society’s activi- 
ties is to benefit foxhunting, not to benefit the community. 

The case most favourable to the appellants’ contention is 
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Inland Bevenue Commissioners v. TorJcshire Agricultural Society^ 
There agricaltnie was held to be the main purpose of the society 
and was considered to be directly beneficial to the community, 
whereas here fozhnnting cannot, in my opinion, be said to be 
directly beneficial to the commnnity. At any rate, foxhunting is 
not in my opinion, analogous to the subjects mentioned in the 
Stattlte of Elizabeth, and I therefore hold that the appellant 
society is not established for charitable purposes only. 

The appeal will be allowed in part with reference to the 
live-stock breeding point. 

Appeal allowed in part. 

[Note : — The fourth category stated by Lobd Maonaohten 
and referred to in the Judgment is 'trusts for other purposes bene- 
ficial to the community not falling under any of the preceding 
heads ’ ; and the preceding heads are trusts for relief of poverty ; 
trusts for the advancement of education ; trusts for the advance- 
ment of religion. — Ed.], 


[Ih The Cotjet op Appeal.] 

MoKENNA (INSPECTOE OF TAXES) ®. EATON-TUBNEE. 
Lobd Habwobih, M. E., Eoubb, L.J., Mauoeam, L. J. 

July 8, 4, 6, 1936. 

Ebvbnue — Inoomb Tax — Taxpatee Ebsidbbi in England 
— Employment Pabtially Abboad — Liability in Ebspbot op 
Salaby — Income Tax Act, 1918(8 & 9 Gbo. 6 o. 40), s. 1, Schbd. 
D, PABA. 1 (a) (ii) ; Sohed. E, Eulbs Applicable to Schbd. E, 
b.6 — Finance Act, 1922 (12 & 13 Geo. 5, e. 17), s. 18. 

A person resident in England, but employed in West Africa 
by an English company controlling their business from England 
is chargeable with income tax under Schedule E in respect 
of the emoluments of his employment, which were paid to him for 
the most part in England, the facts falling within Case II of 
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Sehedule D, transferred to Schedule E hy Section 18 of the Fin- 
ance jictf 1922* 

OOLQUHOUN V. Bbooks [1889] (59 L.J.Q.B. 63 ; 14 App. Oas. 
493 ; 2 Tax Cas. 490) explained and distinguished. 

FotriiSHAM V. PiOKiiBS [1925] (94 L.J.K.B. 418 ; [1926] A.C. 
468 ; 9 Tax Cas. 261) followed. 

Decision of Singbbton, J. (104 L.J.K.B. 190 ; [1936] (f K.B. 
466) affirmed. 

Gases referred to : 

OoLQUHOUN V. Brooks [1889] (69 L.J.Q.B. 63; 14 App. Oas. 
493 ; 2 Tax Oas. 490). 

PooiiSHAM V. PiOKLBS [1926] (94 LJ.K.B. 418; [1925] A.C. 
468 ; 9 Tax Oas. 261). 

London Bank op Mexico and South America v. Apthorpb 
[1891] (60 L.J.Q.B. 653; [1891] 2 Q.B. 378; 3 Tax Oas. 
143). 

San Paulo (Brazilian) Railway v. Carter [1896] (64 L.J. 
Q.B. 379 ; [1896] 1 Q.B. 680 ; 3 Tax Oas. 344; affirmed in H.L., 
65 L.J.Q.B. 161 ; [1896] A.O. 31 ; 3 Tax Oas. 407). 

Appeal of the taxpayer from the decision of Singleton, J., on a 
Case stated by the Commissioners for the Special Purposes of the 
Income Tax Acts. 

The assessments against which the appeal was made were 
imposed under Schedule E in respect of the emoluments of em- 
ployment by the Ashanti Goldfields Corporation, Ltd., a company 
which carries on the business of gold mining in West Africa, and 
has a registered office in London. The emoluments consisted of 
an annual salary while the appellant was at the mines, payments 
for time on voyages to and from West Africa, holiday pay for 
two months at the end of each tpur, and a visitors’ entertain- 
ment allowance, the last^mentioned item being payable at the 
mines, though the main parts of the salary were payable in Eng- 
land. The assessments related to the years 1926-7 to 1933-4, 
that for the first year being made in duplicate under Schedule D 
and Schedule E. The case was argued on the footing that the 
assessment applicable for that year was that under Schedule E, 
by reason of the transfer to the latter schedule by Section 18 of 
the Einance Act, 1922. It was admitted that the appellant was 

resident in England, where he had a wife and children, for all the 
E— 4 
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period in question after June 11, 1926, and the Commissioners 
found upon evidence that he was so resident even before that date. 
He satisfied the commissioners that until the making of an 
agreement in September, 1932, all his duties were performed in 
West Africa, and the commissioners decided that he did not fall 
within the charge of Case II of Schedule D until the making of 
that agreement. 

Singleton, J., on an appeal of the Crown, held that the com- 
missioners were wrong, and the taxpayer appealed. 

Needham^ K.G.y and Cyril Eing^ for the appellart. 

The Solicitor^Qeneral {Sir D. -B. Somervell, E.C.) and B.P. 
Hills, for the Crown. 

Lord Hanworth, M.E. — This is an appeal from a judgment 
of Singleton, J., and the question which has to be determined is 
whether or not the subject, the appellant, Mr. Baton-Turner, is 
liable to suffer taxation in accordance with certain assessments 
which have been made upon him. 

The appellant was assessed for 1926-27 and for the subse- 
quent years down to the year 1983-34 at a sum of £ 2,600. That 
sum represents the salary and commission paid to him in respect 
of services rendered to a company called the Ashanti Goldfields 
Corporation, Ltd. The company was incorporated under the Com- 
panies Act on May 26,1897, and carries on a gold-mining business 
in West Africa. Its registered office is situate in London, but the 
active part of the appellant’s services to the company is carried out 
in West Africa. 

The appellant was absent from England and engaged in the 
activities of his work in West Africa during a very considerable 
period of the year, but it was admitted that he was resident in the 
United Kingdom, where he has a wife and children and a house. 
There was some dispute on the question whether in respect of one 
year he was resident, but upon the facts before them, the commis- 
sioners held that he was resident in the United Kingdom. 
The result is that he is to be treated as resident in the Kingdom 
during all these years of assessment. Although his actual 
activities in his capacity as (I think) a manager were performed 
abroad he was paid over here. The Case finds that the 
commissioners ‘*were satisfied that before the agreement of 
September 2, 1932, no part of the respondent’s work or duties 
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fell to be performed or was performed in tbe United Kingdom.” 
But the Case shows that he was, in the main, paid by remittance 
to England, either through the Westminster Bank, or through 
the Bank of New Zealand. Lord Cave, L. C., when he was deal- 
ing with the case, which is by no means dissimilar, of Foulsham 
{Inspector of Taxes) v. PiokUs (94 L. J. K. B., at p. 420 ; [1925] 
A. G., at p. 463 ; 9 Tax Gas., at p. 287), said : “ In other •words 
while the burdens incidental to his employment were to be 
borne wholly or mainly abroad, the principal benefit which he 
was to derive from it could only be claimed in the United 
Kingdom.” 

It is now contended on behalf of the appellant that he is 
not liable to be assessed at all in respect of any portion of these 
sums which are included in the assessments. The grounds on 
which that argument is put forth are that he is not chargeable 
under Schedule E, for reasons with which I will deal later, and 
primarily : “ that the whole of his duties under these agreements 
were in fact performed on the company’s property abroad and 
that the office of the appellant was not an office or employment 
of profit within the United Kingdom for any of the years of 
assessment.” The real basis for that argument is the decision 
of the House of Lords in the case of Colquhoun v. Brooks. It is 
important to remember that that case was decided under what I 
may call comprehensively the old income tax law before it had 
been embodied, and to a large extent consolidated, in the Income 
Tax Act, 1918. Mr. Brooks was a man who resided wholly in 
England ; he was also a partner in a firm carrying on business 
solely in Melbourne, Australia. Large profits were made by the 
firm and a portion of his share of the profits was remitted to him 
in England. That portion was duly returned by him for assess- 
ment under Schedule D, but the larger portion of his share of 
profits in the firm was left in Australia, and never at any time 
formed part of his income in this country. The two businesses 
— that is, the business which he carried on in England and that 
which was carried on in Melbourne, Australia — were entirely 
distinct. Mr. Brooks returned as assessable a sum of 3,000, 
which represented the entire sum remitted to him from his Aus- 
tralian firm during the financial year in question. But there 
was standing to his credit in the books of the Australian firm at 
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Melbourne a sum of H 9,219, which was a profiL realised and 
capable of being remitted ; that is to saj^, it was an ascertained 
profit. No portion of this £ 9,219 had been received in England ; 
it remained entirely in the hands of the firm in which he was a 
partner. The surveyor of taxes contended that Mr. Brooks 
ought to be assessed not only on the sum of £ 3,000 which had 
been ^emitted from Australia, but also upon the sum of £ 9,219 
which lay in the hands of his Australian firm in Melbourne. That 
assessment having been made upon him, the commissioners on 
an appeal formed the opinion that the assessment ought to be 
confined to such sums as were from time, to time received by 
Mr. Brooks in G-reat Britain ; and they allowed his appeal against 
the assessment and reduced its amount by deducting from the 
assessment the sum of £9,219 which was the amount in con- 
troversy. 

When the matter came before the Divisional Court, as re- 
venue oases did in those days, there was a difference of opinion. 
Stephen, J., held that the wide words of Schedule D embraced 
an item like the £9,219, and therefore that the subject was liable 
to tax in respect of it ; Wilis, J., differed. It is interesting to 
see why Stephen, J., held that there was a liability, and it is 
simply and broadly for the reason that Schedule D of the Income 
Tax Act, 1842, imposed the tax in, respect of the “ annual profits 
and gains arising or accruing to any person residing in Great 
Britain, from any . . . trade . . . whether the same shall be 
. . . carried on in Great Britain or elsewhere.” Those wide 
words are in Schedule D of the Income Tax Actj 1918, where it 
is provided as follows m para. 1 : “ Tax under this schedule 
shall be charged in respect of — (a) The annual profits or gains 
arising or accruing . . . (ii) to any person residing in the United 
Kingdom from any trade, profession, employment, or vocation, 
whether the same be respectively carried on in the United King- 
dom or elsewhere ; ”. Stephen, J., was of opinion that those 
wide words were wide enough to embrace this sum of £ 9,219 
lying at the disposal of the subject at Melbourne. Wills, J., took 
a different view, but, following the practice of those days, in 
accordance with the old practice of the Court of Exchequer, 
Wills, J., withdrew his judgment, and judgment was given for 
the Crown. Mr. Brooks appealed, and the Court of Appeal held 



[1936] . MCKBNftA (inspector OP TAXES) V. BATON -I’riBNBB 29 

that he was not liable. They held that although those very veide 
words would embrace this contested item, yet the words were 
not to be taken in the full significance of their terms. Fry, L.J., 
dissented. The House of Lords aflBrmed the judgment of the 
Court of Appeal, holding that Mr. Brooks was not liable, but 
stating that their reasons differed somewhat from those of the 
Court of Appeal. It is not quite easy to understand \i^hat the 
divergence was. 

1 turn to Colquhoun v. Brooks as reported when it was be- 
fore the House of Lords. It must be remembered that there 
were in the Act of 1842 a number of what are called Gases, just 
as there are in that of 1918. The First Case related to the duties 
to be charged in respect of a trade, manufacture, adventure or 
concern. The Second Case related to duty to be charged in 
respect of professions, employments or vocations. The Fourth 
Case related to income out of the United Kingdom arising from 
securities, and the Fifth Case related to income from possessions 
out of the United Kingdom. The argument which was present- 
ed was that the terms of the statute of 1842, having declared 
that the tax imposed by Schedule D was to be charged under 
six Cases, one or other of those Gases must fit the tax if it was 
to be exigible under Schedule D. Two Cases were relied upon 
in Golquhoun v. Brohks. The Court was there dealing with a 
trader carrying on business, and so the first Case referred to was 
Case I : “ Tax in respect of any trade . . .” But Case V dealt 
with income arising from possessions out of the United Kingdom 
and it was said : “ It is all very well to suppose that Case 
I applies, because that covers a trade, whether it be carried on 
in the United Kingdom or elsewhere; there is another Case 
which 18 more appropriate to the facts, and if so, division which 
is indicated in these Gases ought to be adhered to and the Case 
ought to be applied which is most appropriate to the facts.” And 
it is pointed out by Lord Herschell (59 L.J.Q.B., at p. 58; 14 App. 
Cas., at p. 504 ; 2 Tax Gas., at p. 499) that Case lY deals with in- 
come from securities out of the United Kingdom but only makes 
chargeable such sum as has been received in the United Kingdom. 
Equally Case Y deals with income arising from possessions out- 
side the United Kingdom, but the tax falls only on so much of 
the income as is received in this country, whereas, if the income 
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were dealt with under Case I, the whole is subject to taxation, 
although no part of it ever reaches this country. 

Is it possible to assume that that was the intention of the Act ? 
The argument was put in this way by Lord Herschell (69 
at p. 69; 14 App. Gas., at p. 606 ; 2 Tax Oas., at p. '600) : It is 

said th%t although elaborate machinery is provided for carrying 
out the taxing purposes of the Act, none of it is applicable to the 
assessment of the profits of a trade carried on entirely outside 
the United Kingdom and no part of which is received here. If this 
be correct, it certainly goes far to show that the Legislature can- 
not have intended to tax such profits.*’ He then goes into the 
discussion germane to that problem. Lord Macnaghten said (69 
L.J.Q.B., at p. 62 ; 14 App. Oas., at pp. 611-612 ; 2 Tax Gas., 
at pp. 604-606) : The question after all really lies in a narrow 

compass. Does the case fall within the * First Case ’ of Schedule D 
in the Income Tax Act of 1842, and under the head of * Duties 
to be charged in respect of any trade, manufacture, adven- 
ture, or concern in the nature of trade, not contained in any 
other schedule of this Act ’ ; or does it fall within the ‘ Fifth Case ’ 
under the head of * The duty to be charged in respect of posses- 
sions in Ireland, or in the British Plantations in America, or in 
any other of Her Majesty’s dominions out of Great Britain, 
and foreign possession ’? Or, to put the question more shortly 
still, what is the meaning of the term ‘ possessions ’ in the 
* Fifth Case ’ of Schedule D and in other places in the Act where 
it 18 used in the same connection ?” And Lord Macnaghten 
said further (69 L.J.Q.B., at p. 64 ; 14 App. Cas., at p. 614 ; 
2 Tax Cas. at p. 607); “ The income of the respondent from his 
business in Melbourne, whether he is to be charged in accor- 
dance with the connection of the Attorney-General or not, un- 
doubtedly comes under Schedule D. Undoubtedly, the portion of 
Schedule D which is contained in Section 1 of the Act of 1842 
is expressed in the most comprehensive terms possible, and if 
not restrained or limited by what follows, would operate to 
charge the respondent in respect of the whole of his Melbourne 
income. I do not, however, agree with the argument urged at 
the Bar, that the rest of Schedule D, which is found in Sec- 
tion 100, is mere machinery, or a mere collection of examples, not 
diminishing the generality of the earlier part of the schedule. 
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but intended only to furnish a guide where the particular rule 
applies." Further on, he said (59 L. 3. Q. B., at p. 64 ; 14 App. 
Gas., at p. 515 ; 2 Tax Gas., at p. 507) : “ unquestionably the rules 
applicable to a particular ‘ Gase ’ may cut down and cut down 
very materially, the charging words in the earlier part of Schedule 
D"; and again (59 L. J. Q. B., at pp. 64, 65 ; 14 App. Gas., at 
p. 616 ; 2 Tax Gas., at p. 508) : “ there are other provisions which 
it is not necessary to go through, which seem to show that 
the ‘ First Gase ’, though clearly applying to a trade carried on 
partly abroad and partly in Great Britain, was not intended to 
apply to a trade carried on exclusively abroad." He then turns 
to the Fifth Gase and asks what is the meaning of “ possessions ’’ 
and he comes to the conclusion that the business carried on abroad 
was within the ambit of the word “ possessions." The result was 
that he holds that the Fifth Gase was more appropriate than the 
First Gase, for upon the facts the trade was carried on exclusively 
abroad. If so, it was not at the volition of the Grown to tax the 
subject under Gase I, because there was another Gase, Gase Y, 
which fitted the case and, as it fitted the case and controlled the 
large embracing words at the beginning of Schedule D, it limited 
the chargeability to tax. He held that the sum of £ 9,219 was a 
profit derived from a possession abroad within the Fifth Gase and 
that under that case the only amount of profits that could be 
made chargeable to tax was the sum remitted. The tax upon that 
amount had already been paid, and nothing therefore remained 
chargeable in respect of that sum. ColquJioun v. Brooks does, 
therefore, establish that it must be seen which Gase is appropriate 
to the facts in question, and if the Fifth Gase is appropriate it can- 
not be put into force to charge more than the profits actually re- 
ceived at home. The decision is important, as showing that the 
initial general words of Schedule D may be cut down by a later 
portion, because it is clearly indicated that those general words are 
to be made effective through the Gases which are more precise in 
their language, have certain rules applicable to them, and provide 
the channel through which the chargeability is to reach the 
subject. And if along one or other of those channels charge- 
ability cannot be imposed, then to that extent the wide and 
general words with which Schedule D opens are to be treated as 
cut down. 
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That is the effect of Colquhoun v. Brooks. We are not without 
some guidance as to the effect of that case. Let me turn to the 
next case, in which it was first of all discussed, London Bank 0 / 
Mexico and South America, Ltd. v. Apthorpe, a case decided in the 
Court of Appeal. In that case Lord Esher, M. K., came to the 
conclusion that there was really little, if any, divergence between 
the Court of Appeal and the House of Lords in Colquhoun v. 
Broois, and he said (60 L.J. Q.B., at p. 656; [1891] 2Q.B., at 
p. 382 ; 3 Tax Cas., at p. 147) : “ Where a person carries on two 
businesses — one which is carried on in England in the ordinary 
sense of the words, and another wholly distinct business which is 
carried on abroad — then you cannot join the two businesses, and 
charge him in respect of them, together. You must deal with the 
one in England only as a business carried on in England, and 
with the other as a business carried on solely abroad, and assess 
him in respect of each accordingly. As to the business carried 
on abroad, he can only be assessed in respect of so much money 
as he gets out of that business, and as comes into his hands 
in England. That is the result of the decision in Colquhoun v. 
Brooks."' 

Colquhoun v. Brooks was once more discussed in the case of 
Sam Paulo {Brazilian) Bailway v. Carter. There Eigby, L. J., 
was discussing the effect of Colquhoun v. Brooks, and he said (64 
L. J. Q. B., at p. 884; [1895] 1 Q. B., at p. 688; 3 Tax Gas., 
at pp. 363, 854} : “ The House of Lords went, it appears from the 
report, into a more minute examination of the sections of the 
Income Tax Acts than was made in this Court. The mode in 
which they arrived at the conclusion which they adopted was as 
follows : they seem to have been of opinion that, although the 
facts of the case came within the general words of Schedule D 
and the Eirst Case, yet such general words might be cut down in 
some oases by other parts of the Act ; and, not finding upon exa- 
mination of the sections of the Act any means of assessing the 
profits of a trade or business, unless it was at any rate partly 
carried on in the United Kingdom, they thought themselves 
justified, notwithstanding the general words used, in limiting 
the operation of the First Case to cases where the Act provides 
means of assessment; and then they considered the case of a 
business entirely carried on abroad as one coming within the 
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Fifth Case, under which persons receiving profits from ‘foreign 
possessions’ are assessable on such profits as they actually receive 
in this country,” That is statement of the effect of Colquhoun 
V. Books. The appropriate Case has to be ascertained, and if an 
appropriate Case is found it cannot be discarded and another Case 
used because it will give the Crown a better result in charging the 
subject. When the San Paulo Case came before the House of 
Lords, Lord Watson said (66 L.J.Q.B., at p. 164 ; [1896] A.G., at 
p. 40; 3 Tax Cas. at p. 411) : “When it has been ascertained that 
a person interested in the profits of a trade has his residence in the 
United Kingdom, in such sense as to bring him within the incid* 
ence of the Income Tax Acts, the only question remaining for con* 
sideration is whether the measure of his liability is to be found in 
the First or in the Fifth Case of Schedule D ; in the one case, he 
is liable to pay duty in respect of the net profits accruing to him 
from such trade ; in the other, in respect only of such part of these 
profits as shall have been actually received by him in this country. 
But he cannot, according to the rule established in Colquhoun v. 
Brooks, escape from liability under the First Case, unless he is 
able to show that no part of the trade is carried on within the 
United Kingdom, or, what comes to precisely the same thing, that 
the trade is exclusively carried on in a country or countries out* 
side the United Kingdom, whether subject to Her Majesty or not. 
If he succeeds in proving that fact, his liability will be under the 
Fifth Case.” 

It does not therefore follow from Colquhoim v. Brooks that 
there may not be a liability in respect of a business the activities 
of which are carried on abroad ; it has to be shown that the trade, 
or the employment — because we are dealing with Case II, which 
deals with employment and not trade — is exclusively carried on 
in a country outside the United Kingdom. 

Here we have to consider the case of a man whose duties 
are exercised outside the United Kingdom. But does that cover 
the whole of the contract under which his service was rendered ? 
I think one must consider the case of Foulsham v. Pickles, and 
bear in mind the comments that were made upon that case 
which is admittedly very like the present one. Lord Cave used 
IE— 5 
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the words to which I have already referred. Lord Dunedin said 
(94 at p. 421 ; [1926] A.O., at p. 466; 9 Tax Cas., at p. 

289) ; “When I say made in the United Kingdom I am not refer- 
ring to the place where the signing of the contract took place. I 
am referring to the source of the profit which is the payment which 
the employers covenanted to make. This was payable and paid in 
London.” Lord Buckmaster said (94 L.J.K.B., at p. 422; [1925] 
A.C., at p. 467 ; 9 Tax Cas., at p. 290) : “He was engaged by the 
African Association, Ltd., to serve them in West Africa as district 
supervising agent at a salary of JGSOO and commission, and by the 
terms of his employment it was provided that he should not draw 
nor claim payment in the colony in respect of commission, but 
payment thereof should only be made to him through the office of 
the company in Liverpool”, and they held upon the facts of that 
case that it was not one in which there was exclusive employment 
abroad, and that, having regard to the mode of payment provided 
by the contract, the respondent’s employment was not wholly out 
of the United Kingdom, and was not, therefore, a possession with- 
in Case V. Inasmuch as in that case the assessment had been im- 
posed upon the subject under Case Y, and only under Case Y, the 
House of Lords agreed with the Court of Appeal in not allowing 
the. matter to be remitted for a different Case to be made appli- 
cable, such as Case II. 

Having examined those cases very carefully, I have come to 
the conclusion that the facts of the present case are similar to 
those in Foulsham v. PieMes, and that it is not established upon 
the facts found by the Commissioners that this employment is 
one wholly abroad. It is not, therefore, a case which falls within 
Case Y. I think in loyalty to Foulsham v. Pickles we must come 
to that conclusion ; but independently, I have arrived at the 
same conclusion. Case II provides that tax can be collected in 
respect of any profession or employment. It has been suggested 
that some limitation ought to be imposed upon the words of 
Case II by reason of the rules, but I do not find any grounds for 
saying that the ambit of Case II is so reduced, and it seems, 
therefore, that the general words of Schedule D apply to the 
case, that Case II is the particular Case applicable. Case Y does 
not apply, and therefore the authority of Colquhoun v. Brooks 
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cauaot be invoked to render the appellant immune from these 
assessments. 

A subsidiary point was made, which was based upon the 
terms of Section 18 of the Finance Act, 1922, which brought cer- 
tain cases which hitherto fell to be charged under Schedule D back 
to chargeability under Schedule B. The first proposition of the 
appellant’s counsel was that their client was not chargeable under 
Schedule D and therefore was not brought back into charge under 
Schedule E. 1 have dealt with that point. Then it is said that, 
although he is brought back into charge under Schedule E, yet 
regard must be had to the rules applicable to Schedule E, and 
since you find rule 6, which provides that, “The tax shall be paid 
in respect of all the public offices and employments of profit within 
the United Kingdom, . . . it follows that once more the effect of 
the section is cut d,own by the rules. That argument does not 
appeal to me. It is stated in the very terms of Section 18 (1) that 
the rules applicable to Schedule E are to “apply accordingly sub- 
ject to the provisions of this Act”. 1 cannot so interpret the rules 
as withdrawing from the effect of Section 18 and Schedule E the 
very cases which it was the purpose of Section 18 to make charge- 
able under Schedule E. 

For these reasons 1 am of opinion that the appeal fails and 
must be dismissed with costs. 

Eombr, L.J. — The' first question arising upon this appeal is 
whether before the coming into operation of the Finance Act, 
1922, the appellant was chargeable in respect of the profits of his 
employment under Schedule D. For the purposes of this judg- 
ment I shall assume that the appellant exercised his employment 
wholly abroad. On ^that assumption I turn to Schedule D and 
I find that under clause 1 of that Schedule tax under it “shall 
be charged in respect of” (I am only going to read the portions 
that are material for the present purpose) “(a) the annual profits 
or gains arising or accruing — (ii) to any person residing in the 
United Kingdom from any . . . employment , . . whether 

the same be respectively carried on in the United Kingdom or 
elsewhere”. Clause 2 provides that: “Tax under this Schedule 
shall be charged under the following Oases respectively ; that 
is to say . • . Case II — Tax in respect of any profession, em- 

ployment, or vocation not contained in any other Schedule”. 
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Pansing there it would seem plain that the appellant is charge- 
able in respect of profits derived by him from his employment 
out of the United Kingdom. But it is said for him that we can- 
not hold that he would have been chargeable under Case II of 
Schedule D without entirely disregarding the reasons that were 
given by the members of the House of Lords in their decision in 
Golqu^un v. Brooks, In that case the Court was not dealing 
with a case of employment ; it was dealing with a case of trade, 
and what the Court had to decide was whether Mr. Brooks in 
respect of the trade carried on by him wholly in Australia was 
chargeable under Case I of clause 2 of the Schedule or under 
Case Y. It is extraordinary unlikely that the Legislature in- 
tended that a person in the position of Mr. Brooks should be 
chargeable under both Case I and Case Y, seeing that if he were 
chargeable under Case I he was chargeable in respect of the whole 
of his profits derived from the trade, but, if he were chargeable 
under Case Y, he would be chargeable only in respect so much 
of the profits as was received in the United Kingdom ; so that 
the House of Lords were confronted with the necessity of deciding 
under which of the two Cases Mr. Brooks was chargeable. It 
was pointed out that if one read clause 1 (a) (ii) of the Schedule 
and Case I together, and stopped there, it would seem plain that 
Mr. Brooks was chargeable under Case I. But the learned Lords, 
especially Lord Herschell and Lord Macnaghten, on looking at 
other parte of the Act, notably the rules relating to assessment 
and collection of the tax, were driven to the conclusion that 
the Legislature did not intend such a case as that of Mr. Brooks 
to come under Case I, but under Case Y. Lord Macnaghten, 
after reading the. parts of the Schedule to which I have already 
called attention, said (59 L. J. Q. B., at p. 64 ; 14 App. Cas., 
at p. 615 ; 2 Tax Cas., at pp. 607-8): “This rule points to a 
business carried on out of Great Britain as well as to one 
carried on in Great Britain. But then, when one tries to apply 
the rules and provisions of the Act relating to profits and gains 
from trades to a trade carried on exclusively abroad, one gets 
into hopeless difficulties. If it is a partnership business, as 
this is, the return is to be made by the senior partner resident in 
Great Britain. But then the partner is to make the return ‘ on 
behalf of himself and the other partner or partners’, and his 
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rotni'U is sufficient authority to charge such partners jointly and 
‘ no separate statement ’ is to be allowed in any case of partner* 
ship except for ‘ the purpose of the partners separately claiming 
an exemption ’ or ‘ of accounting for separate concerns Then 
again the computation of the duty to be charged in respect of any 
concern in the nature of trade is to be made exclusive of the pro- 
fits or gains arising from lands occupied for the purpose of such 
concern. That rule hardly seems applicable to a foreign mine or 
a sugar plantation in the West Indies. Then again by Section 
106 every person engaged in any trade is to be chargeable by the 
commissioners acting for the Parish or place where the trade is 
carried on, whether such trade is exercised wholly or in part only 
in Great Britain And there are other provisions, which it is pot 
necessary to go through, which seem to show that the ‘ First 
Case though clearly applying to a trade carried on partly abroad 
and partly in Great Britain, was not intended to apply to a trade 
carried on exclusively abroad.” 

It is said on behalf of the appellant in this case that there are 
provisions in this Act which show that, notwithstanding the clear 
words of clause 1 of Schedule D, Case II is not intended to apply 
to an employment exercised wholly abroad. We asked counsel in 
the course of his argument what other provisions in the Act 
ought to lead us to that conclusion and he said Section 106 of the 
Income Tax Act, 1842, and that was all. He said — and said 
truly, if I may so — that that section did not provide machinery 
for the collection of emoluments arising from an employment 
exercised wholly abroad ; and he said that that is a conclusive 
reason for holding that Case II does not apply to such an em> 
ployment. I cannot take that view. Where there is a question 
whether a case falls within one charging section or another, or 
within one Case of a charging section rather than another Case 
of the same charging section, it is very relevant to a solution of 
such a question that if the Court adopts one construction 
there is no means provided by the Act for the collection 
of the tax, whereas if the Court adopts another construction 
means are so provided. The matter is not conclusive ; it 
18 merely a relevant consideration, and where ' as here, 
there is no question where these emoluments are charge- 
able under Case Y or under Case II, I am not in the least 



88 


IHOOMfi TAX BXFOBIS (bNQUSH OASBS) 


[1936 


impressed by the fact that if I hold that the case falls within Case 
II no machinery is provived by the Act for the collection of that 
tax. If the tax is clearly imposed, the omission of the Legis- 
lature to provide means for its collection mast be regarded as an 
unfortunate omission and nothing else. It is only where a doubt 
arises whether the tax is chargeable by a certain section that the 
absenpe of machinery for collection becomes a relevant consider- 
ation. I should therefore have been ’.prepared to hold that even 
under the Act of 1842 the appellant's earnings in respect of his 
employment abroad were charged by Schedule D, notwithstand- 
ing that Section 106 of that Act provided no machinery for its 
collection. But in point of fact we are dealing here with the 
Act of 1918, sjid in the Act of 1918, happily for the Crown in 
such cases, rule 4 of the miscellaneous rules applicable to Sche- 
dule D does provide machinery for the collection of the emolu- 
ments payable in respect of an employment exercised wholly 
abroad. As I read Colquhoun v. Brooks, it was only because 
the House of Lords had to decide between Case I and 
Case Y that Section 106 provided not only a relevant but 
almost a conclusive reason for the decision which the House 
gave. 

That being so, the next question which arises on the appeal 
is whether the appellant is now chargeable as to his salary under 
Schedule E or whether he.is freed from all taxation on it by 
virtue of the provisions of the Act of 1922 ? It is plain that if , 
as I hold is the case, the appellant was chargeable under Schedule 
D in respect of profits arising from his employment, according 
to the plain words of Section 18 of the Finance Act, 1922, those 
profits are no longer chargeable under that schedule but are to 
be chargeable to tax under Schedule E. The section goes on to 
say “ and the rules applicable to that schedule shall apply accor- 
dingly subject to the provisions of this Act ”. It is argued on 
behalf of the appellant that if one looks at rule 6 to Schedule E, 
it will be found that though the Act of 1922 brings such oases as 
that of the appellant within Schedule E, rule 6 immediately 
throws them out of that schedule again. Buie 6 is in these terms : 
“ The tax shall be paid in respect of all the public offices and 
employments of profit within the United Kingdom.” I can- 
not think that, the Legislature having said that such a case 
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as the appellant’s shall be chargeable under Schedule E in future, 
its intention is defeated by a subsequent provision in Section 18 
that “the rules applicable to that schedule shall apply accordingly 
subject to the provisions of this act ”• As was pointed out by the 
Solicitor-General, if the appellant’s argument is to succeed on that 
point, rule 6 would not only throw out of Schedule E such cases 
as the appellant’s but it would also throw out of the schedjile all 
cases of employment which was not a public employment of pro- 
fit. It would appear that rule 6 will continue to apply to such 
cases as those to which it was applicable before. I cannot think 
that the efi!eot of the rule is to apply to such a case as the present, 
with the result that it is thrown out of the schedule altogether, 
and having been thrown out of Schedule D by the Act of 1922 is 
not chargeable under any schedule at all. 

Eor these reasons I think that the learned Judge came to the 
right conclusion and this appeal fails. 

Maugham, L.J. — I am of the same opinion. I should like to 
state the way in which I regard the matter, so far as it relates to 
the first point namely the question of the assessability of the 
appellant under Case 11, Schedule D, clause 1 (a) (ii) and section 
18 of the Finance Act, 1922. The facts are, of course, found in 
the Case stated. The only facts which I think it necessary to 
mention are that the appellant is resident here; that he is em- 
ployed by an English company with a registered office here ; 
that the company owns a business which is controlled from here ; 
and that the remuneration of the appellent is, for the most part, 
received here. There is a finding in paragraph 5 of the Case 
which, no doubt, has to be borne in mind, but it ought not to be 
misunderstood. The finding is that the commissioners “ were 
satisfied that before the agreement of September 2, 1982 ” — 
with which we are not concerned — “no part of the respondent’s” 
(the present appellant’s) “ work or duties fell to be performed or 
was performed in the United Kingdom I am accepting that 
to the full but I would observe that if one looks at the agree- 
ment it will be found that in almost every clause there is some- 
thing to show that the appellant is not unconcerned with what 
the board of directors here may require him to do. He has to 
fulfil their instructions in many respects ; he owes a duty to 
them; he has to render reports to them. The agreement is one 
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which, of coarse, has to be construed according to English law, 
and in the full sense it is an English contract. In those circum- 
stances, apart from the operation of section 18 of the Einance A ct, 
1922, was the appellant assessable and chargeable under Case II 
of Schedule D ? 

The first observation which I want to make is that beyond 
all doubt the language of Case II does extend to and relate to the 
appellant. Clause I of Schedule D of the Income Tax Act, 1918, 
refers to tax being charged on the annual profits or gains arising 
or accruing to any person residing in the United Kingdom — that 
is where the appellant resides for income-tax purposes — from any 
employment, whether the same be carried on in the United King- 
dom or elsewhere ; and when we turn to clause 2 we find that in 
Case n the tax under the Schedule has to be charged “ in respect 
of any profession, employment, or vocation not contained in any 
other schedule”. For the present purpose I am omitting Schedule 
E because that did not apply before the Act of 1918 came into 
force. So that, since the employment may be carried on in the 
United Kingdom or elsewhere, the words I have mentioned are 
clearly sufficient to include the case of such a resident as the ap- 
pellant, who is employed abroad, and a fortiori if he is employed 
abroad by people residing in this country and employed under an 
English agreement. Then it is said that if the case of Colquhoun 
V. Brooks is considered it will be seen that the operation of the 
words to which I have referred in clause I of Schedule D of the 
Act of 1918, having regard to the decision of the House of Lords, 
must be limited or qualified in the way in which it is said 
that those words were limited or qualified by the House of 
Lords in GolquJiotm v. Brooks, when the Act of 1842 was under 
consideration. 

I am not going into any elaborate consideration of what 
Colquhoun v. Brooks decide, having regard to the analysis of the 
case which the Master of the Bolls has given. I will only observe 
that I think it may be said with reasonable accuracy that 
Colquhoun v. Brooks, which related, as we know, to a trade car- 
ried on abroad, was decided on two considerations : first, that 
according to the language of the Act the taxpayer was liable to 
be charged under Case "V in respect of income arising from a 
possession out of the United Kingdom, and secondly that there 
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was at that time an almost insuperable difiQcnlty in charging the 
alleged taxpayer except under Case V, inasmuch as the machi- 
nery specified by Section 106 of the Income Tax Act, 1842, could 
not be applied in respect of a trade wholly carried on in a place 
where there were no commissioners, and indeed in a country 
where the sovereignty was not the sovereignty of Great Britain. 
It was also pointed out that the terms of a section con^rring 
certain exemptions or quasi-exemptions, namely. Section 89 of 
the Act of 1842, tended strongly to show that the case of a trade 
carried an wholly abroad was not taxable, except as a foreign 
possession. There were therefore those two elements : Case Y 
was applicable, there was no machinery except under Case Y, 
and further Section 39 tended strongly to show that Case I could 
not be applicable. 

In the present case having regard to the fact that the com- 
pany employing the appellant is a company situate in this coun- 
try, having its registered office here, and that the source of 
income of the appellant is here, it is clear (for it has now been 
decided by the House of Lords) that Case Y is not applicable, 
because the appellant is not in receipt of income arising from a 
possession out of the United Kingdom. Foulshcm v. FioJcles 
contains a number of illuminating judgments, not all perhaps 
taking precisely the same view of the law, or rather of the con- 
truotion of these difficult Acts. But when the matter went to 
the House of Lords it was held very distinctly that a man in the 
position of Mr. Pickles in that case and, I may say, in the same 
position as the appellant in this case, is not enjoying income 
arising from a possession out of tbe United Kingdom if the source 
of his income is in this country, and Lord Cave observed (94 
L. J. K. B., at p. 421 ; [1925] A. 0., at p. 466 ; 9 Tax Cas., at 
p. 288) that he was far from saying that Mr. Pickles could not 
have been assessed under Case II of Schedule D. Lord Buck- 
master observed (94 L. J.K. B., at p. 422 j [1926] A. C., at 
p. 467 ; 9 Tax Oas., at p. 290) that, Mr. Pickles being a person 
residing in the United Kingdom, it would appear that he was 
liable to be taxed under Schedule D, clause 1 (a) (ii), in respect 
of annual profits or gains arising from any trade, etc. But as 
pointed out he had been in fact assessed under Case Y in para- 
graph 2. 

lE-C 
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Those observations are no doubt not any distinct guide to me 
in determining the position of the present appellant, but at any 
rate they do not tend in the opposite direction and the observations 
are a little difficult to explain, if it is reasonably clear, as is 
suggested on behalf of the appellant, that the Case of Colquhoun 
V. Brooks, which was in the minds of their Lordships and was re- 
ferred^ to by them, shows beyond doubt that Case II does not 
apply to a case where the person employed renders his services 
wholly abroad. 

To my mind there are two circumstances which have to be 
borne in mind in coming to the conclusion at which I have ar- 
rived. The proposition that there is a means of taxing the appel- 
lant under Case V is one which, for the reasons I have given, is 
inapplicable in this case. The proposition that it is impossible 
or very inconvenient to tax him owing to lack of machinery does 
not exist since the Income Tax Act, 1918, came into force, be- 
cause by rule 4 of the miscellaneous rules applicable to Schedule 
D which form a part of that Act, there is provision under which 
he can be taxed where he ordinarily resides. The rule replaces 
Section 32 (1) of the Finance (No. 2) Act, 1915. The language 
of rule 4 of the miscellaneous rules is clearly and obviously differ- 
ent from that of Section 105 of the Act of 1842, and the Court 
is bound to pay attention to the fact that there is now no lack 
of machinery for taxing a man resident in this country who 
receives income in respect of services rendered wholly abroad, 
whether in a colony or in a foreign land. 

Accordingly, as I think, both the grounds which caused the 
House of Lords to decide that Mr. Brooks was not liable under 
Case I of Schedule D fail to apply to the present case, and there 
is no reason for holding that Case II, which in terms covers the 
present case, is not an applicable Case under which the appellant 
may be charged as he has been charged. I would only add that 
for my part I am not convinced that he could not have been 
properly assessed and charged under Section 106 of the Income 
Tax Act, 1842, nor I am not satisfied that bis employment with- 
in the meaning of that section was not to some extent exercised 
in part in Great Britain. We know that the source of his in- 
come was in Great Britain ; we know that orders could be given 
to him in Great Britain, and I do not feel at all sure that to 
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some extent the employment within the meaning of that phrase in 
Section 106 was not exercised in Great Britain, However that 
may be, for the reasons I have given I agree with the decision of 
the learned Judge in the court below and I agree with my bre- 
thren in thinking that the appeal should be dismissed. 

Appeal dismissed : 

Leave to appeal to the House of Lords g^ranted. 

Solicitors : — Dawson d Co., for the appellant. Solicitor of 
Inland Revenue, for the respondent. 

NOTE. 

[This decision of the Court of Appeal was affirmed by the 
House of Lords : See 20 Tax Gas. 666 ; 1937 A. 0. 162 — Ed.] 


End of Vol. IV. 
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INDIAN FINANCE ACT, 1936. 

The followiDg Act has been assented to by the Governor- 
General under the provisions of Clause {b) of sub-Section (]) of 
Section 67-B of the Government of India Act, and has been ex- 
pressed to be made by the Governor-General under the provisions 
of sub-Section (2) of the same section, [Vide the Gazette of India, 
Part 4, dated the 4th April, 1936]. 

An Act to fix the duty on salt manufactured in, or imported by 
land into certain parts of British India, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, and to fix rates of 
income tax and super tax. 

Whereas it is expedient to fix the duty on salt manufactured 
in, or imported by land into, certain parts of British India, to fix 
maximum rates of postage under the Indian Post Office Act, 1898, 
and to fix rates of income tax and super tax ; It is hereby enacted 
as follows : 

1. ShOBI IlILB AMO BXIBMT. 

(1) This Act may be called the Indian Finance Act, 1936. 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 

2. Fixation of salt duty. 

The provisions of Section 7 of the Indian Salt Act, 1882, shall, 
in so far as they enable the Governor-General in Council to impose 
by rule made under that section a duty on salt manufactured in, or 
imported into, any part of British India other than Burma or Aden, 
be construed as if, for the year beginning on the 1st day of April, 
1936, they imposed such duty at the rate of one rupee and four 
annas per maund or eighty-two and two-sevenths pounds avoirdu- 
pois of salt manufactured in, or imported by land into, any such 
part, and such duty shall, for all the purposes of the said Act, be 
deemed to have been imposed by rule made under that section. 

3. Inland postage bates. 

For the year beginning on the Ist day of April, 1986, the 
Schedule contained in the First Schedule to this Act shall be in- 
serted in the Indian Post Office Act, 1898, as the First Schedule 
to that Act. 
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4. Inoomb xax and supeb tax. 

(1) Income tax for the year beginning on the 1st day of April, 
1936, shall be charged at the rates specified in Fart I of the Second 
Schednle, increased in each case by one-twelfth of the amonnt 
of the rate. 

(2) The rates of super tax for the year beginning on the 1st 
day of April, 1936, shall, for the purposes of Section 56 of the 
Indian Income Tax Act, 1922, be those specified in Part II of the 
Second Schedule, increased in each case by one twelfth of the 
amount of the rate. 

(3) For the purposes of the Second Schedule ‘ total income ’ 
means total income as determined for the purposes of income tax 
or super tax, as the case may be, in accordance with the provisions 
of the Indian Income Tax Act, 1922. 

(4) For the purpose of any assessment to be made for the year 
ending 31st March, 1937, the rate of income tax applicable to such 
part of the total income of any person as is derived from salaries or 
from interest on securities paid in the year ending 31st March, 1936, 
shall be the previous year’s rate, and for the purposes of refunds 
under sub-Section (1) or sub-Section (3) of Section 48 in respect 
of dividends declared in the year ending 31st March, 1936, or of 
payments made in the said year of salaries or of interest on securi- 
ties, the rate applicable to the total income of the person claiming 
refund shall be the previous year’s rate. 

Explanation . — In this sub-section the term ‘ previous year’s 
rate ’ with reference to any person means the rate of income tax 
which would have been applicable to his total income if he had 
been assessed for the year ending 31st March, 1936, on a total 
income equal to that on which he is assessable for the year ending 
31st March, 1937. 

SCHEDULE I. 

Schednle to be inserted in the Indian Post Office Act, 1898. 

[See Section 3.] 

THE FIRST SCHEDULE 
Inland Posxaob Baxbs. 

[See Section 7.] 

Letters, 

For a weight not exceeding one tola ... One anjin 

For every tola, or fraction thereof, exceeding 
one tola ... Half an anna 
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Postcards 

Single ° ... Nine piee 

Beply ... One and a half 

annas 

Book, Pattern and Sample Packets. 


For the first five tolas or fraction 
thereof 

For every additional five tolas or fraction 
thereof in excess of five tolas 

Begistered Newspapers. 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and 
not exceeding twenty tolas 

For every twenty tolas, or fraction 
thereof, exceeding twenty tolas 

Parcels. 

For a weight not exceeding twenty 
tolas 

For a weight exceeding twenty tolas 
and not exceeding forty tolas 

For every forty tolas, or fraction 
thereof, exceeding forty tolas 

SCHEDULE II 
[See Section 4.] 

Past I. 

Bates of Income tax. 

A. In the case of every individual, Hindu undivided 
family, unregistered firm and other association 
of individuals not being a registered firm or a 
Company. — Eate 

(1) When the total income is Es. 2,000 or 

upwards, but is less than Es. 5,000 ... Six pies in the 

rupee 

(2) When the total income is Es. 6,000 or 

upwards, but is less than Es, 10,000 ... Nine pies in the 

rupee 


Nine pie# 

Six pies 

Quarter of an 
anna 

Half an anna 
Half an anna 

Two annas 
Four annas 
Four annas 
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(3) When the total income is Bs. 10,000 or 

upwards, bnt is less than Bs. 16,000 ... One anna in the 

Bnpee 

(4) When the income is Bs. 15,000 or 

upwards, but is less than Bs. 20,000 ... One anna and 

four pies in the 
rupee 

(5) When the total income is Bs. 20,000 or 

upwards, but is less than Bs. 80,000 ... One anna and 

seven pies in 
the rupee 

(6) When the total income is Bs. 30,000 or 

upwards, but is less than Bs. 40,000 ... One anna and 

eleven pies in 
the rupee 

(7) When the total income is Bs. 40,000 or 

upwards, but is less than Bs. 1,00,000 ... Two annas and 

one pie in the 
rupee 

(8) When the total income is Bs. 1,00,000 

or upwards ... Two annas and 

two pies in the 
rupee 

B. In the case of every company and registered 

firm, whatever its total income ... Two annas and 

two pies in the 
rupee 


Pabt II. 

Bates of Super tax. 

In respect of the excess over thirty thousand 
rupees of total income — Bate 

(1) in the case of every company— 

(а) in respect of the first twenty thousand 

rupees of such excess jYe'Z 

(б) for every rupee of the remainder 

of such excess One anna in the 

rupee 

(2) (ct) in the case of every Sindu un- 

divided family — 
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(«) in respect of the first forty-five 
thousand rupees of such excess 
(»») for every rupee of the nest 
twenty-five thonsand rupees of 
such excess 


(&) in the case of every individual, 
unregistered firm and other association 
of individuals not being a registered 
firm or a company — 

(i) for every rupee of the first twenty 
thonsand rupees of such excess 

(ee) for every rupee of the next fifty 
thousand rupees of such excess 


(e) in the case of every individual, 
Hindu undivided family, unregistered 
firm and other association of indivi- 
duals not being a registered firm or a 
company — 

(i) for every rupee of the next fifty 
thonsand rupees of such excess 


(it) for every rupee of the next fifty 
thonsand rupees of such excess 


(Hi) for every rupee of the next fifty 
thonsand rupees of such ex- 
cess 


(iv) for every rupee of the next fifty 
thousand rupees of such excess 


Nil 


One anna and 
three pies in the 
rupee 


Nine pies in the 
rupee 

One anna and 
three pies in the 
rupee 


One anna and 
nine pies in the 
rupee 

Two annas and 
three pies in the 
rupee 


Two annas and 
nine pies in the 
rupee 

Three annas and 
three pies in the 
rupee 



(i?) for every rupee of the next fifty 
thousand rupees of such excess 


(vi) for every rupee of the next fifty 
thousand rupees of such excess 

r 

{vii) for every rupee of the next fifty 
thousand rupees of such excess 


{viii) for every rupee of the next fifty 
thousand rupees of such excess 


(ix) for every rupee of the next fifty 
thousand rupees of such excess 


(x) for every rupee of the remainder 
of such excess 


Three annas and 
nine pies in the 
rupee 

Four annas and 
three pies in the 
rupee 

Four annas and 
nine pies in the 
rupee 

Five annas and 
three pies in the 
rupee 

Five annas and 
nine pies in the 
rupee 

Six annas and 
three pies in the 
rupee 
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Accounts — Business showing large turnover and stock — 
profits shown abnormally low — failure to produce vouchers or 
material to support accounts — ^rejection of accounts — ^Income Tax 
Act, S. 13— Badbi Shah Soban Lal «. Gommissionbb of In- 
coMB Tax, Punjab and N.W.F.P. [No. 2] ... 887 

Accomt Books — Partial default in producing account books 
— power to make best judgment assessment — ^Banabsi Das v. 
CoMMissoNBB OF Inoohb Tax, Punjab ... 142 

Books relating to foreign business— non-production— power 
to make summary assessment — power to issue commissions — 
reference — sufBciency of cause for non-production — whether ques- 
tion of fact — Income Tax Act, Sections 28 (3), 87, 66 (2) — 
Bhiwani Sahai Bishambab Datal V. CouMissioNBB OF Income 
Tax, Punjab ... 222 

Aecotmting — Change of method of accounting regularly em- 
ployed by assessee — permissibility — reference — question whether 
method of accounting has been changed — question of fact — In- 
come Tax Act, Sections 13, 66 — Sabupohand «. Gommissionbb 
OF Income Tax, Bombat ... 420 

Accounting Period — Assessee keeping different accounting 
periods for individual business and firm — share in firm ascertain- 
ed after termination of accounting period of individual business 
— share of profits of firm, whether can be treated as having es- 
caped assessment for purposes of super tax — proper time for as- 
sessment — Income Tax Act, Sections 2 (11), 14, 16, 22 (2) and 55 
— Gommissionbb of Incomb Tax, Bombay v. Abobaxbb Abdul 
Bahman ' 283 

Accounting Year — Need not necessarily be financial year — 
sambat year — Income Tax Act, Section 18 — Mblamal Shib 
Dayal V. Gommissionbb of Income Tax, Punjab ... 206 
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Agricultural Iwcowie— Interest on capital borrowed for pay- 
ing land revenue etc,, whether allowable — rent of site of flour 
mill, lambardari fees, commission received for selling tenants’ pro- 
duce, whether agricultural — Income Tax Act, Sections 2 (1), 4 (3) 
(vi) and 10 (2) (iii) — H.T. Gonvilde v. Oommissionbb oe Income 
Tax, Lahobb 137 

— 1-See also Ghabiiable Institutions 

Allowances — Assessment of property — interest on mortgage 
— property of Hindu undivided family — interest paid on mortgage 
executed by some members only — Busti lands — interest on mort- 
gage created for other purposes — whether allowable — Income Tax 
Act, Sections 9 (i) (iv), 12 — Tnihe matter of Amultadhan Addt 
AND Othebs ... 164 

See also under Aobicudtubal Income, Associations, 

Business Exfenditubb, Exeoutobs, Intbbbst etc. 

Annual Value — Municipal tax payable by tenant, whether 
portion of annual value — amount payable by tenant whether con- 
clusive evidence of annual value — Lalda Mal Samoham Lad v. 
Gommissioneb of Income Tax, Punjab ... 260 

Appeal — Power of Gommissioner to enhance assessment 

See Enhancement of Assessment 

Appeal to Privy Council — Gonditions for granting leave — 
appeal involving small amount — power of Gourt to direct appellant 
to pay costs irrespective of result of appeal— Income Tax Act, 
Sections 10 (2) (iii), 66-A (iii) Gommissioneb of Income Tax, 
Bombay o. Tbjbhandas Motumad ... 227 

Appropriation of Payments — General rule — mortgage deed — 
stipulation that payment should be credited in the first instance 
towards interest— appropriation towards principal — legality — 
reference — ^form of questions — combined questions, impropriety of 
— ^Income Tax Act, Section 66 (2) — In the matter of Gopibam 
Gobindbam ... 167 

Assessment Based on Private Enquiries — Validity — Income 
tax enquiries, how far judicial proceedings — applicability of rules 

of Evidence Act — Income Tax Act, Sections 23 (2) & (3) and 37 

Gopinate Naik V . Gommissioneb of Income Tax, United 
PbO VINCES ... 1 
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Associations — Farfinership between firms owning ginning 
factories — whether can be registered as firm — firm, definition of 
— proper mode of assessment^interest paid to partners on money 
invested for purchasing goods — whether allowable as interest on 
money borrowed — Income Tax Act, Ss. 3,26-A and 10 (2) (iii) — 
Mian Ceambu Faoiobibs Uniob v. Commisbionbb ob Ibooub Tax, 
Punjab 203 

Association of Individuals — Co-owners having specified but 
undivided share in property — whether taxable as ‘association of 
individuals’ — meaning of ‘association of individuals’ — appoint- 
ment of common collecting agent, efifeot of — Income Tax Act, S. 3 
— Muhamead Aslau V. CoMMissioNBB OB Inooeb Tax, Unubd 
Pbovinobs ... 412 

Bad Debt — Assessee, whether bound to claim debt as bad debt 
when debtor gets into difficulties — Son Ghand MaIiUX Ghand v. 
Goemissionbb OB Income Tax, Punjab ... 382 

Bad debt — Assessee obtaining decree against debtor — appeal 
by debtor — claim for deduction of debt as bad debt after dismissal 
of appeal — maintainability — debt, when becomes bad — C ommissi- 
ONBB OB Income Tax, Punjab v. Hueam Ghand Jagadhab Mal 
(N o. 2) ... 380 

Bad Debt — When debt becomes bad — sufficiency of evidence 
— absconding of debtor, effect of — ^loan and partnership-income 
Tax Act, S. 10 (2) (ix) — H abnand Bai ELabbhagax Bai ». Gom- 
MISSIONBB OB INCOME TaX, PUNJAB AND N.W.P.P. ... 366 

Bad Debt — When debt bocomes bad — finding that debt had 
become bad in particular year — necessity of sufficient evidence — 
Goumissionbb OB Income Tax, Lahobb v. Hueam Ghand Jaga- 
DHAB Mal (No. 1) ... 140 

Best Judgment Assessment — Partial default in production of 
account books — consequences — power of Income Tax Officer to 
make best judgment assessment — Income Tax Act, S. 23 (4) — 
Banabsi Das «. Gommissionbb ob Income Tax Lahobb. ... 142 

Best Judgment Assessment — Accounts of foreign business — 
non-production — power to make best judgment assessment — 
Bhiwani Shaeai Bishambab Datal V. Gommissionbb ob Income 
Tax, Punjab ... 222 
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Business Expenditure — ^Interest on money borrowed inBri. 
tish India for purchasing securities outside British India — whether 
deductible from income taxable in British India — interest — over- 
draft on security of fixed deposit — interest on overdraft, whether 
deductible from interest on fixed deposit — Income Tax Act, Sec- 
tion 10 (2) (iii) — Maonabb V. Gommissioneb of Inoohb Tax, 
Punjab ... 306 

Business Expenditure — Fees paid to directors of private com- 
pany — resolution of company fixing fees — whether conclusive — 
Jurisdiction of Commissioner to disallow deduction — Aspbo, 
Limited v. Thb Gommissionbb of Taxes ... 263 

Business Expenditure — Private company — remuneration paid 
to directors — whether allowable deduction — power of income-tax 
authorities to enquire into reasonableness of remuneration — na- 
ture of expenditure — question of fact — reference — expenditure 
not falling within Section 10 (2) Whether Allowable — Indian 
Income Tax Act, Secs. 10 (2) (ix), 66 — ^Laeshmi Kabaxan Sen & 
Sons Ltd., In re ... 266 

Business Expenditure — managing agency agreement — agent 
empowered to conduct business, to pay certain sums to principal 
and to retain balance as remuneration — liability of principal to 
pay tax on entire profits of business— sums retained by agents — 
not allowable deduction — Income Tax Act, Sections 10 (2) (viii-a), 
(ix)— Hbisinoha Ghandba Nandv, In re ... 428 

Business Expenditure — Agreement to pay share of profits to 
third party m consideration of services — amount paid, whether 
allowable deduction — profits, calculation of— Income Tax Act, 
Section 10 (2) (ix) — Tata Hydbo Ebbotbio Agencies, Ltd. v. 
CoMMlSBIONEB OF INCOME TaX, BOMBAY ... 92 

Business Expenditure — One company taking up business of 
another company and agreeing to pay share of profits to latter — 
assessment of former company — amounts paid to vendor com- 
pany, whether allowable deduction — ^Income Tax Act, Section 10 
(2) (ix) — Indian Badio and Gable Gommunioations, Ltd. v. 
Gommissionbb of Income Tax, Bombay ... 90 

Business Expenditure — Ginema proprietor paying annual 
sums for use of electric apparatus — sums paid, whether rent or 
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capital espenditare — constraction of agreement — Income Tax 
Act, Section 10 (2) (ix) — Income Tax Rules, Rule 8 Clause 8 (b) 
— ^Hakim Ram Pbasad, I» re ... 104 

Business Expenditure — See also Mombt Lbndibo Busibbss. 

Busti Lands — Interest on mortgage created for other pur> 
poses, whether allowable — See AiiZiOWABOB 

• 

Certiorari — Proceedings by collector for recovery of arrears 
— application for writ of eertiorari to Collector — maintainabili- 
ty — Jurisdiction of High Court to issue writ — matter concerning 
‘ Revenue ’ — * Original Jurisdiction ’ — * Act done according to 
law ’ — ^Income Tax Act, Section 46 — G-overnment of India Act, 
1915, Section 106 (2)~Letters Patent — K. R. M. T. T. Thyaga- 
BAJA Cebixiab V. Teb Colbeoiob of Maduba ... 56 

See also under Mabdames. 

Chamber of Commerce — Chamber registered as company 
under Section 26, Companies Act — Income paid by members by 
way of admission fees, subscription, registration fees and com- 
mission on forward contracts — liability to income tax — ^nature 
of such income — chamber of commerce, whether ' charitable in- 
stitution ’ — ‘ charitable,’ meaning — reference — question found in 
assessee’s favour by Commissioner, whether can be re-agitated in 
High Court — ^Income Tax Act, Sections 8, 4 (3), 6 (vi), 12 — Indian 
Companies Act, Section 26 — Chambbb of Commebob, Hapub v. 
CoMMissioBEB OF Iboumb Tax, Ubixei) Pboviboes ... 397 

Charitable Institutions — Agricultural society — meaning of 
live stock — society for promotion of foxhound breeding — Income 
Tax Act, 1918 (8 & 9 Geo. 5, c. 40), Section 37 (1) — Pbxbbbo- 
BouGH Royal Eoxhound Show Sooibiy v. Iblabd Rbvebub 

COMMIBSIOBBBS ... 18 

See also Chambeb of Commebob. 

Colliery — Acquisition of superior landlord’s tight by asses- 
see’s wife — payment of royalty to wife — deduction — no presump- 
tion that wife is only a benamidar — R ameineab Babbbji v. Com- 
MiSBiONBB OF Iboumb Tax, Bihab abd Obissa ... 108 

See also under Lbssob abd Lessee 
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Cinemas — Cinema proprietor paying annual sums for nee of 
electric apparatus — sums paid whether rent or capital expendi- 
ture — H akim Bam Pbasad, In re ... 104 

Commissions — Power of income tax officer to issue com- 
mission for examination of witnesses — See Aocoumi Books 

Company — ^Pees paid to directors of private companies — 
resolution of company fixing fee, whether conclusive — jurisdiction 
of commissioner to disallow deduction' — See Bxtsikbss Ezpbni>i- 
lUBB 

Company — Dividends — exeiuption from income tax- — dividend 
representing foreign income not assessable in India — whether 
exempt from Indian income tax — Income Tax Act, Section 14 (2) 
(a). — CoMMissioNEB OF Ibcome Tax, Bbboal V. Tee Hukgbb- 
FOBP Ibvesimbnt Tbusi Lid. ... 270 

Company — Accumulated profita—distribution as bonus de- 
bentures — assessability — ‘ income ’, meaning of — motive of share- 
holders, how far material^lncome Tax Act, Section 4 . — Com* 
MISSIOHBB OF INCOME Tax, BeNGAIi V. MeBCANIIIiB BANK OF 

India & Oieebs ... 289 

Company — Distribution of reasonable part of income — 
power of special Commissioners to direct income to be deemed 
income of members for purposes of super-tax — Commissioners to 
have regard to current requirements and maintenance and deve. 
lopment of business — more than profits of year used in business 
— Finance Act, 1922 (12 & 18 Geo. 5. c. 17), Section 21 — 
Moniague Bitbion Ltd. {in liquidation) v. IniiAnd Bevende 
COMMISSIONEBS ... 12 

See also Insobanob Company. 

Co'ovmers See Assooiaiion of Individuals. 

Enhancement of Assessment — ^By Commissioner more than 
one year after assessment by income-tax officer — ^legality — income 
' escaping assessment ’ meaning of— appeal to Commissioner — 
power of Commissioner to enhance assessment — history of pre- 
vious years how far relevant — Income Tax Act, Sections 32, 33, 
34 — Nawal Eishobb Eeabaiti Lal v. Commisbioneb of Income 
Tax, Punjab, So N.W.F.P. ... 287 
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Evidence Act — Applicability of rules of the Evidence Act to 
enquiries made by Income Tax OflScers— Gopinath Naie e. 
COMMISSIONBB OP INCOME TaX, U. P. ... I 

Executors — Liability to pay income tax — deductions— cost of 
obtaining probate of will — amount directed to be paid out of in- 
come for performance of testator’s Addya sraddh — Income Tax 
Act, Sections 7 to 12 — P.C. Mablioe and D.Oi Aioh, In re 

Firm — Minor partner — right to claim refund of tax under 
Section 48 (2) — law before amendment Act of 1933— Income Tax 
Act, Section 48 (2)— Jamshed Sobbab Eatbae v. Sbobbxaby of 
State fob India ... 428 

Firm — Death of partner before assessment — right of heirs to 
apply for refund — see Befdnd 

Firm — Partnership between firms owning ginning factory 
whether can be registered as a firm — firm, definition of — see 
Associations 

Firm — Conversion of firm into company — assessment of com- 
pany on profits of firm as its successor — rate of tax applicable, 
whether that of company or firm — Hiteabi Bbothbbs v. Com- 
uissiONBB OF Income Tax, Lahobb ... 13S 

Firm— See also cases under Hindu undivided family. 

Foreign Branchs— Constructive remittance — payment out- 
side British India of advance for purchase of land in British India 
— sale completed later — date of remittance, whether date of ad- 
vance or date of completion of sale — Chidambabam Cebttiab v. 
Commissionbb of Income Tax, Madbas ... 309 

Bemittanoe to head office— presumption 

of remittance from profits — effect of entries in account books — 
Tabaohand Poecmal V , Commissionbb of Income Tax Punjab 

312 

Foreign company — Assessment of income of Indian business 
— proper method — See Insubanob Company 

Hindu Undivided Family — Begistration as firm — power of 
succeeding officer to find that family is still undivided and to 
assess as undivided family — foreign branches — remittance to 
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head office — presumption of remittance from profits — effect of 
entries in account books — Income Tax Act Sections 26A, 26A. 
— Tabaohand Pohdmal V. CoHuissioNBB OF Inoomb Tax, Punjab 
&N.W.F.P. ... 312 

Hindu undivided Family — Application for registration as firm 
— absence of evidence to prove that family property was divided 
— dutjf of income-tax officer — scope of inquiry — burden of proo^ 
of partition — Income Tax Act, Sections 26- A, 26-A.^ — Laohibau 
BaLDBODAS V. COMMISSIONBB OF InoOUB TaX, BiHAB AND ObISSA 

... 279 

Hindu Undivided Family — Separation of members — registra- 
tion as firm — refusal in subsequent year to renew certificates of 
registration on the ground there was no separation — legality — 
Income Tax Act, Section 25 — Income Tax Eules, Buie 6 — SiB 
Bisbsabdas Daga and Othbbb, In re ... 66 

Hindu Undivided Family— Interest paid on mortgage execu- 
ted by some members only — whether allowable deduction — 
AmuiiTadhan Addt & Othbbs, In re ... 164 

Hindu Undivided Family— Partition — partition followed 
by award — date of partition — B atanohand liALDUMAD, In re 

... 189 

Income — Accrue, arise, meanings of — See Pension. 

Income Tax — Purposes of income tax Acts — income tax and 
poor rate — difference between — Finance Act (Northern Ireland) 
1934, Section 3 — provisions of Section 3, if beyond the powers of 
the Parliament of Northern Ireland — In the matter of The Fin- 
ANOB Aoi (Nobihbbn Ibedand) ... 186 

Insurance Company — ^Foreign company — assessment of in- 
come of Indian business — proper method — revenue account and 
balance sheet, whether reliable data — application of rule 36, when 
justifiable — mutual insurance company — calculation of income — 
exclusion of income from participating policies — Income Tax Act 
Sections 13 and 22 (1) — Income Tax Buies, Buie 36 — National 
Mutual Life Association of Austbalasia, Ltd. v. Oomhis- 
sioNBB OF Inooub Tax, Bombat Pbbsidbnot and Aden ... 44 

Interest — Accounts on cash basis — payments towards inter- 
est escaping assessment owing to device, assessment when 
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discovered — legality — Allahabad High Goart Buies, r. — Income 
Tax Act, Ss. 3 and 66 — Batamohand LaIiLOMAIi, In re ... 189 

Interest — Overdraft on security of fixed deposit — interest on 
overdraft, whether deductible from interest on fixed deposit — 
Mo NaBB V. COMMISSIOBBB OF INCOME TaX, FuNJAB ... 306 

Interest — See Appbopbiation op Fatmbnis 

Interest — See Money Lending Business 

Interest on Securities — Sale of securities — interest up to date 
of sale paid to vendor whether deductible in assessing purchaser 
— Income Tax Act, Section 8 — Haveli Shah, Sabdabi Lad v. 
Commissionbb op Income Tax, Punjab ... 297 

Jurisdiction of Givil Courts — suit to declare assessment illeg* 
al on the ground that assessee was not residing in British India 
— maintainability — finality of decision of income tax authorities 
on the question of residence — absence of other remedies — effect 
— ^Income Tax Act, Sections 4, 63 (4), 30, 67 . — The Seobbtabt 
OP State" Fob India v. V. M. Mbyyappa Ohbttiab ... 841 

Lessor and Lessee — Lease of colliery — ^undertaking by lessee 
to pay all taxes upon mines — whether includes income tax on 
profits of mine — ^nature of income tax — B engal Goal Go. 
Ltd. V. Janabdan Eishobe Lal Singh Deo. ... 392 

Liquor Shops — Mode of assessment — assessee keeping ac- 
count not by cash received but by charging market price for 
stock diminished per day — value of accounts — Income Tax Officer 
adding amount for kasra — legality. — Hibabai D. Desai & Sons. 
V. The Gommissioneb op Income Tax, Bombay. ... 95 

Losses — Partner’s right to set off share of loss in firm against 
individual profits and gains — solvent partner’s claim to set off in- 
solvent partner’s share of loss. — See Pabtnebship. 

Managing Agency — Agreement to pay share of profits to 
managing agent as remuneration — proprietor whether liable 
to be assessed on entire profits of business — sums retained by 
managing agents whether allowable deduction — business expen- 
diture — bonus paid to employees.-— Nbisihgha Chandba Nandy, 
In re ••• 428 

1—2 
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Mandamus — Power of High Court to issue mandamus in 
income tax matters. — G ommissioneb of Income Tax, Bombay v. 
Bombay Tbtjst Cobporation. ... 323 

See also under Obbtioraei 

Minor — Minor admitted to share in partnership — whether 
member of firm — right to refund under Section 48 (2 ). — Jam- 
SHBD St>HRAB KaTEAK V. SbCY. OP STATE ... 423 

Money-lending Business — Assessment of accrued but unre- 
alised interest — legality — assessment in previous years, effect of 
— method of accounting — cash system — mercantile system — 
mixed cash and mercantile system — ^Income Tax Act, Section 
- 13 , — Dhakeshwar Prasad Narain Singh v. Commissioner op 
Income Tax, Bihar and Orissa. ... 71 

Money-lending Business — Purchase of debtor’s property pend- 
ing insolvency of debtor for sum exceeding debt — purchaser order- 
ed to rank as unsecured creditor as regards excess paid — loss in- 
curred, whether loss in business or capital loss — Income. Tax Act, 
Section 24, (10) (2) (ix). — B adri Shah Sohan Lal v. Commis- 
sioner of Income Tax, Punjab & N.W.P.P. ... 303 

Mutual Benefit Fund — Chamber of commerce registered as 
company under Section 26, Companies Act — whether exempt 
from tax — whether charitable institution — income paid by mem- 
bers by way of admission fees, subscriptions, registration fees, 
whether assessable. — C hamber of Commerce, Hapub v. Commis- 
sioner OP Income Tax, U. P. ... 397 

Mutual Insurance Company — Calculation of income — exclu- 
sion of income from participating policies. — See Insurance 
Company. 

Non-residents — Buie exempting pensions paid to non-resid- 
ents whether superfluous~see Pension. 

Non-residents— Foreign company lending money to Indian 
company — assessment of Indian company as agent of foreign 
company on interest paid to latter — legality — money lent by and 
interest paid to common banker — liability of foreign company 
to assessment — value of entries in accounts — necessity of evi- 
dence to show income accrued to foreign company — reference — 
order of High Court — power of commissioner to order further 
inquiry — demanding security as condition for refund — legality 
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— mimrlauiuH— power of High Court to issue mandamus in in- 
come tax matters — Income Tax Act, S. 42 (1), 43, 83 (2), 66 — 
Specific Relief Act, S. 45 (g)— T he Oommissionbb of Income Tax, 
Bombay Pbbsidbnoy and Aden v. The Bombay Tbdst Oobpo- 
BATioN, Ltd. ... 323 

Notices — Service of notice on ad interim receiver of asses- 
see’s estate — validity — receiver, whether manager, or «,gent — 
Income Tax Act, S. 22 (2). — A. L. A. F. Fibm By the Official 
Ebcbiveb, M. £. B. Eaman Ghbitiyab v. The Commissioner of 
Income Tax, Burma ... 97 

Notice for assessment of income which has escaped — 

contents — omission to assess thinking assessee has incurred loss — 
re-assessment — legality — Income Tax Act, Ss. 22 and 34 . — Vie 
Bhan, Bansi Lal V. Commissioner of Income Tax, Punjab. 

. ... Ill 

Partnership — ^Unregistered firm — partner’s right to set off 
share of loss in firm against his individual profits and gains — 
solvent partner — claim to set off insolvent partner’s share of loss 
as loss in business or bad debt — permissibility — assessment of 
firms — duties of income-tax officers — scheme of Indian Income- 
tax Act — Income Tax Act Ss. 6, 24 and 14 . — Em. Ab. Em. Abuna- 
CUALAM ChBTTIAB V. COMMISSIONER OF INCOME TaX, MaDBAS. 

... 173 

Pension — Civil servant residing in India — pension received 
in England — whether assessable — ‘ accrue,’ ‘ arise,’ meanings of 
— place where pension accrues — Enle exempting pensions paid 
to non-residents whether superfluous — Income Tax Act, Ss. 4 (1), 
60, 18 (2), 7 (2). — Diwan Bahadur SiE T. Vijayabaghavacha- 
BYA V. Commissioner of Income Tax, Punjab, N. W. F. P. and 
Delhi. ... 317 

Partnership — Interest paid on contribution by partner — 
whether allowable deduction — distinction between contribution 
and loan — C ommissioner of Income Tax, Bombay v. Tejbean- 
Das Motumal ... 227 

Private enquiries — Assessment based on private enquiries 
made by Income Tax officer — validity — Income Tax enquiries 
whether judicial proceedings — Q -opinath Naik v. Commisbion- 
EB OF Income Tax ... ^ 1 
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Penalty — Best jadginent assessment — appeal to assistant 
commissioner — power of assistant commissioner to impose penal- 
ty after rejecting appeal— power of commissioner to impose 
penalty in farther appeal or on application for reference — In- 
come Tax Act, Ss. 23 (4), 28 (8), 80, 32, and 66 (2 ). — Banabsi 
Das V. ConMissioNBB of Ikcome Tas, Punjab & N. W. F. P. 

... 217 

»■ 

t'roperty — ‘ Annual value ’ — municipal tax payable by tenant 
— whether portion of annual value — amount payable by tenant, 
whether conclusive evidence of annual value — Income Tax Act, 
S. 9 (1) and (2 ) — Labla Mab, Samoham Lal v. Commissioneb of 
Income Tax, Punjab ... 260 

Property — Bona fide Annual value — question of fact — lease 
deed stipulating annual value not conclusive evidence — reference 
— questions not raised before commissioner — question whether 
there is a succession, whether question of law — Income Tax Act, 
Ss. 9 (1), 66 (2) and (3). — In the matter of Babulal Eaj Qabbia 

... 148 

Property — Sales in consideration of ground annuals — profits 
on purchase and re-sale of building — realisable value of ground 
annual part of profits and gains in computing trade profits Engl- 
ish Income Tax Act, 1918 (8 & 9 Geo. 6. c. 40), Sched. D — John 
Embbt & Sons v. Lobd Advocate E. 0. ... 8 

Be-assessment — Scope of section 34 — re-assessment of income 
which has once been assessed- — re-assessment on surmises and 
hypotheses without foundation — illegality — burden of proof — 
Income Tax Act, S. 34 .— Commissoneb op Income Tax, Bubma 
V. Dbx Bbothbbs ... 209 

Be-assessment — Jurisdiction of income-tax authorities — 
escape of income from assessment in fact, necessity of — initiation 
of proceedings on mere suspicion that income has escaped — legal- 
ity — illegal initiation of proceedings — power of single judge of 

High Court to issue writ of certiorari — writ, when granted 

Income Tax Act, S. 34 — Government of India Act, S. 107 (2) 

Bamjidas Mahalibam, In re, ... 25 

Bejerence — Question found in assessee’s favour by Com- 
missioner, whether can be re-agitated in High Court. — C ham- 
BEB of CoMMBEOB, HaPDB V. OOMMISSIONBB OF INCOME TaX, 

u. P. ... 397 
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Keferenoe — Question whether method of accounting has 
been changed, whether question of law or fact. — Sabupohand 
V. COMMISSIONEB OF iNOOlfB TaX, BoMBAV ... 420 

Eeference — Costs — Order directing Commissioner to pay as- 
sessee’s costs — asseseag’s right to return of deposit of Es. 100 — 
Income Tax Act, Section 66 (2) — Commissionbb of Inoomb Tax, 
Bombay V. Gopal Vaijnath Manohab 417 

Eeference — Order setting aside finding that firm had discon- 
tinued — whether prejudicial to firm — right to apply for reference 
— ^Income Tax Act, Section 66 (2) — ^Deanibam Eam Gopad v. 
Commissionbb of Inoomb Tax, Punjab ... 384 

Eeference — Business expenditure — nature of expenditure — 
whether question of law or fact — Laxsemi Nabayan Sen & Sons, 
In re , ... 266 

See also Asfbo, Ltd. y. Commissionbb of Taxes ... 264 
Eeference — Commissioner’s duty to supply statement of case 
to assessee — statement of case, whether includes commissioner’s 
opinion — Allahabad High Court Eules, rule 7^Eataoeand Lad- 
liUMAD, In re ... 189 

Eeference — ^Form of question — combined question, impro- 
priety of. — Gopibam Gobindbam, In re ... 167 

Eeference — New question — questions not raised before com- 
missioner — See Pbopbbty ... 148 

Eeference — Question of law — sufficiency of cause for non- 
production of account books — See Account Books 

Befund — Minor partner’s right to apply for refund — law be- 
fore Amending Act of 1933. — Jamsebd Soebab Eatbae v. Secy. 
OF State ... 423 

Eefund — Assessment of firm — rate of tax applicable to in- 
dividual partners less than rate at which firm was assessed — right 
to apply for refund — death of partner before assessment of firm 
— aright of heirs of partner to apply for refund' — ^Income Tax Act, 
Section 48 (2)— Zbnab Kadbbbeoy v. Sbcbbtaby of Siatb 389 

Eefund — dividends — deduction of tax at source at higher 
rate — application for refund— limitation — power of court to 
extend time — ^necessity of amendment of Act — ^reference from 
order relating to refund — maintainability — Income Tax Act, 
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Hindu Undivided Family. 

26.A 
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- Associations and Hindu Undivic 
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Penalty. 
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Return. 
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Appeal. 
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Enhancement of Assessment. 

32 
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Penalty. 

33 


Enhancement of Assessment. 
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Non-Residents. 

34 
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Re-assessment. 

37 
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Commissioner. 

37 
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Assessment based on private enquiry. 
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Non-Residents. 
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Non-Residents. 

46 
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Certiorari. 
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Refund. 
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60 
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Property. 
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Appeal to Privy Council. 

67 
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Jurisdiction of Civil Courts, 




